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 On January 11, 2000 at 6:30 pm, Mr. Wayne Benson left his job at Builder 

Station in Cedartown Georgia, where he had worked for 39 years, and drove 

towards his home in Rome, Georgia, north on Hwy 27, a divided highway with a 

median. He testified at Mr. Watkins’ trial that one half mile north of Floyd 

College, on Hwy 27 “this Toyota pickup truck stopped in front of me and I 

immediately stopped.” He noticed a blue car, which was in front of the truck, dart 

off to the shoulder of the road. The truck “immediately speeded up after it stopped” 

and changed to the inside lane of the road, closest to the median.  The blue car 

pulled back out into traffic and sped off after the truck. Mr. Benson next saw the 

two vehicles side by side at the traffic light at Walker Mountain Road. After the 

vehicles went through the traffic light with Mr. Benson “two to three-tenths of a 
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mile behind them” he testified “all of a sudden I seen this truck veer off to the left 

across the median and start up the southbound lane in a northerly direction.” There 

were no cars, or more specifically a red truck, between him and the accident. 

 When the white Toyota pickup truck left the road it was in the inside lane, 

with the blue car just behind it in the outside lane. The truck flipped twice and 

came to rest on its wheels. Mr. Benson “immediately pulled off to the side of the 

road and called 911.” Mr. Benson never saw the blue car again but wished “many a 

time” he had got the tag number. (Respondent’s Exhibit 2a, pp. 281-297)  Marshall 

Smith, an officer with the Rome Police Department, testified that based on 911 

records, the first unit dispatched to the scene of this accident was at 7:19 p.m.  

(Resp. Ex. 2a, pp. 335-337) Officer Smith testified that he collected the rear 

window of the Toyota pickup truck from the scene and found a bullet hole on the 

driver’s side. (Resp. Ex. 2a, p. 332) 

I. Statement Of The Case 

Applicant, Joseph Watkins was indicted by the Floyd County, Georgia, 

Grand Jury for the offenses of malice murder, felony murder, and possession of a 

firearm during the commission of a crime and stalking.  He pled not guilty and was 

tried by a jury. He was convicted of felony murder, possession of a firearm during 

the commission of a crime and stalking on July 2, 2001. Mr. Watkins appealed his 
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conviction and sentence. This Court affirmed his conviction. Watkins v. State, 276 

Ga. 578 (581 S.E.2d 23) (2003). 

Mr. Watkins filed a petition for writ of habeas corpus in the Superior Court 

of Gwinnett County on April 27, 2004
1
. Mr. Watkins amended his petition on July 

15, 2009 and on September 11, 2009. The case was transferred from Gwinnett to 

Washington County when Mr. Watkins was moved to Washington State Prison by 

the Georgia Department of Corrections. After another transfer by the Department 

of Corrections this case was transferred to the Superior Court of Charlton County 

where it was heard on October 29, 2009 before the Honorable Michael D. DeVane. 

On December 28, 2011, the trial court entered an order denying the petition. A 

timely notice of appeal has been filed in the Superior Court of Charlton County. 

II. Statement Of Facts 

After being transported from the scene by ambulance, the driver of the 

Toyota pickup truck, Isaac Dawkins, was taken to Floyd Medical Center where a 

CT scan was examined by a neurosurgeon, Dr. Carl Herring. Dr Herring testified 

that the CT scan showed that Mr. Dawkins had been shot in the head, the bullet 

travelling from the right side of the brain to the left. (Resp. Ex. 2b, p. 360) A bullet 

fragment from the victim’s autopsy was unidentifiable. (Resp. Ex. 2b, p. 372) The 

                                                 
1
 The attorney who filed Mr. Watkins’ original petition  surrendered his law license for misconduct involving 

another client in a post conviction litigation.  In Re Frazier,  284 Ga. 443 (667 S.E.2d 615) (2008). 
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path of the bullet was consistent with the position of the blue car testified to by Mr. 

Benson. 

Evidence at trial was introduced, in the form of cell phone records and 

expert witness testimony, that Mr. Watkins was using his cell phone in the 

immediate period of time around the 7:19 p.m.
2
  January 11, 2000 911 dispatch.  

Because the cell phone records identified the cell tower from which a call 

originated and because there was evidence of the area coverage of the different cell 

phone towers, certain conclusions could be drawn as to the location of Mr. 

Watkins’ cell phone at the time he made a particular call. Both sides, the state and 

the defense, agreed that a cell phone call was made from Mr. Watkins’ cell phone 

at 7:15 p.m. and was picked up by the Kingston Tower. (Resp. Ex. 2e States Ex. 31 

p. 1; Resp. Ex. 2b, p. 594, 641) 

There was, however, a flaw in the cell phone evidence presented at trial. The 

state’s expert, Mr. Marc Bahn, testified that the cell tower coverage areas were 

based on a computer model in which the service provider (Verizon) tried to model 

what would actually happen out in the field. The service provider designed the 

network on the computer and went to the field to verify that the model worked. Mr. 

Bahn testified that the models, from which he was testifying at trial, were “pretty 

                                                 
2
 Mr. Watkins’ cell phone number was 506-1457 (Resp. Ex. 2b p. 578) and the call records are contained in State’s 

Exhibit 31. The critical call, made from Mr. Watkins’ cell phone at 7:15 p.m. (19:15)  on January 11, 2000 is found 

in States Exhibit 31 p. 1. (Resp. Ex. 2e) 
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reliable,” (Resp. Ex. 2b, p. 565) but because the computer could not have the entire 

data the models were only “fairly close.” (Resp. Ex. 2b, p. 566) 

At the hearing on the instant petition, Mr. Watkins presented the testimony of 

Dr. Paul Steffes. Dr. Steffes had previously been qualified as an expert in the case 

of Pullin v. State, 272 Ga. 747 (534 S.E.2d 69) (2000) which established in 

Georgia that cell phone records could be used as a scientific basis for the 

determination of the position of a handset used during the commission of a crime. 

(HC p. 16)
3
 Dr. Steffes had testified at the trial of Mr.Watkins’ case as an expert 

for the defense. (Resp. Ex. 2d, pp. 1377-1401) At the habeas hearing Dr. Steffes 

reiterated the trial testimony concerning the use of models on which the coverage 

maps used at trial were based. (HC p. 19) Dr. Steffes explained the problem with 

relying on the service provider’s models and stated that he had brought the issue up 

with trial counsel: 

[T]he question was that in the maps that were 

provided by Verizon, there were gaps, there were 

places where the, you know, model didn’t 

indicate whether either tower, any of the towers 

could provide service. And since some of those 

areas were in—or some of those places on the 

maps where good coverage wasn’t provided was 

of question and was a source of argument. I 

suggested that we could just go out and measure. 

We could go out and measure the coverage of the 

towers and we could definitively determine 

                                                 
3
 Citations to the October 29, 2009 hearing transcript will be cited as (HC p.___) 
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whether or not a cell phone could connect to a 

certain tower at that location. (HC p. 21) 

 

 Dr. Steffes did not do the precise measurements for the trial. Dr. Steffes’ 

point is, however, illustrated from the trial transcript. During closing argument, 

counsel for the state argued that “If he [Mr. Watkins] made the call right here at the 

Chulio Road area and he travelled four minutes, and he got down around-

somewhere around Floyd College…” (Resp. Ex. 2e p.1577) After taking precise 

measurements in preparation for his testimony at the hearing on this petition, Dr. 

Steffes testified that there was no coverage at Chulio Road. (HC pp. 27, 34) 

Additionally, Dr. Steffes testified at the hearing as to other issues that arose from 

the “uncertainties” of the models upon which the coverage maps were based. (HC 

pp. 29-32) Of critical importance to Mr. Watkins’ contentions in this petition, Dr. 

Steffes testified at the hearing that, according to his precise measurements, the 

closest point to scene of the shooting that a cell phone could connect to the 

Kingston tower was Callier Springs Road and there was no possibility of 

connecting to the Kinston tower between there and Floyd College, which included 

the murder scene. (HC p. 26) 

The reason that this testimony is so critical to Mr. Watkins’ contentions in 

his petition is established by the next witness to testify at the hearing, Mr. William 

O’Dell. Mr. O’Dell represented Mr. Watkins co-defendant at the co-defendant’s 

trial and assisted Mr. Rex Abernathy who was lead counsel at Mr. Watkins’ trial. 
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Mr. O’Dell testified as to the trial strategy that he believed was going to be the 

basis of Mr. Watkins’ defense: 

Actually, Dr. Steffes was key in what we 

considered to be our trial strategy. The trial 

strategy was really one that was very simple. Dr. 

Steffes was going to show specific cell towers 

and the coverage of the cell towers and where an 

individual could be to be able to pick up and 

make calls. And so that was the first half of our 

equation just to show these various locations 

because we were able to show that Mr. Watkins 

was making specific calls at specific times. 

 

The strategy then was to show the distances from the various relevant points 

to show that “it was just impossible for Joey Watkins to have committed this 

murder.” (HC p. 37) Mr. O’Dell testified that he had measured the relevant 

distances. His testimony was that from Callier Road, the last location Mr. Watkins’ 

cell phone could have connected to the Kingston Tower, south to the location 

where Wayne Benson first saw the Toyota pickup truck and the blue car together 

was 6.3 miles. Then, to turn around and go back north to where Mr. Benson saw 

the Toyota leave the highway and crash would have meant that Mr. Watkins would 

have had to drive 8.2 miles between the 7:15 p.m. cell phone call and the 7:19 p.m. 

911 dispatch of a response vehicle. (HC pp. 41-42) Additionally, Mr. Watkins 

would have had to go through four traffic lights and a section of the highway that, 
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due to road construction, was narrowed to one lane in each direction. (HC pp. 39, 

41) (HC Applicant’s Exhibit 2 pp.1-20) 

The problem with the implementation of the trial strategy outlined by Mr. 

O’Dell in his testimony at the hearing, besides the failure to obtain precise 

measurements, was that the defense failed to introduce at trial the critical evidence 

as to the distances and driving times involved between the different relevant 

locations. Without this evidence it was impossible for the jury to understand the 

significance of the cell tower testimony and for the defense to show the 

impossibility of Mr. Watkins’ participation in the crime. William O’Dell made this 

point in his testimony at the hearing. “[J]ust having the cell tower locations and 

coverages is meaningless unless you tie it up with the distances.” (HC p. 47) 

Mr. O’Dell testified that the distance and time evidence was going to be “our 

big finish” as he understood the trial strategy. He testified that he had driven the 

route several times and the time it took was “twelve, thirteen minutes.” (HC p. 43) 

Mr. O’Dell further testified that he was “astonished…furious” at the decision of 

Mr. Abernathy not to introduce the evidence. Mr. O’Dell testified that “[t]hat was 

the theory. I mean, it was simple. And for him not to call [the witness who had 

driven and measured the route] –I didn’t understand it.” (HC pp. 43-44) 

Another deficiency of the defense at trial was the failure to introduce evidence 

showing that the time on the cell phone records and the time as kept by the 911 
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dispatcher were synchronized. The state’s expert witness, Mr. Bahn, testified at 

trial as that the cell provider records “were synchronized and everything. The 

timing is done…on GPS, global positioning satellite…everything is exact.” (Resp. 

Ex. 2b, p. 625-626) At the habeas hearing Mr. Watkins introduced evidence that 

the Motorola consoles used by the 911 dispatchers were synched to the time of the 

U.S. Naval Observatory which employs an atomic clock using GPS technology. 

See U.S. v. Bervaldi, 226 F.3d 1256, 1266 n.9 (11th Cir. 2000). Counsel for the 

State took full advantage of this omission at trial by arguing “did you hear any 

testimony whatsoever that 911 and—that the 911 office here in Rome and the 

Verizon Cell Phone Company have synchronized their clocks together? No.” 

(Resp. Ex 2e p. 1575) Without this evidence comparing times with precision is 

impossible. 

 Mr. Rex Abernathy, Mr. Watkins’ lead trial attorney, made the closing 

argument in the trial of the case. The cell tower evidence, the timing of the cell 

phone call at 7:15 p.m., and the 911 dispatch of a response vehicle at 7:19 p.m., 

figured prominently in his argument and makes the failure to offer evidence of the 

driving distances and times, the time synchronization, the traffic signal and road 

construction evidence incomprehensible. (Respon. Ex. 2e pp. 1529, 1531, 1533, 

1536, 1539, 1546) Mr. Abernathy argued that, considering this evidence, there was 

“no way Joey Watkins could have gotten down there and turned around” and 
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committed the crime in the time allowed. (Respon. Ex. 2e p. 1539) Mr. Abernathy 

further argued that “I don’t know how they are going to answer this 7:15 Kingston 

problem.” (Respon. Ex. 2e p. 1546) As seen above, the State was able to “answer” 

this problem because of the failure of the defense to show the times in the cell 

records and the 911 records were both GPS synchronized and the failure to offer 

the other evidence establishing the impossibility of Mr. Watkins’ presence. 

The testimony of Mr. Abernathy was taken by deposition for this habeas 

case. Although during this testimony Mr. Abernathy testified generally about his 

disagreement with Mr. Watkins’ issues he acknowledged that the driving times 

were “very important” to his theory of defense at trial. (Abernathy Depo. p. 42) He 

testified that he was familiar with the distances involved, having driven them with 

an investigator who could have testified for the defense, and that Dr. Steffes was 

the expert when it came to the interpretation of the cell tower evidence. (Abernathy 

Depo. pp. 33, 39) He also acknowledged that any resources needed to strengthen 

Dr. Steffes’ testimony at trial would have been made available. (Abernathy Depo. 

p. 26) 

In affirming Mr. Watkins’ conviction, this Court singled out the testimony of 

Yvonne Agan. After first noting that Ms. Agan’s testimony showed “particular 

guarantees of trustworthiness” the Court held that “the trial court correctly 

recognized that this statement constituted the only evidence that showed appellant 
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had previously shot at the victim in his truck.” Watkins v. State, supra at 580. In 

fact, Ms. Agan’s testimony at Mr. Watkins’ trial should have been highly suspect. 

In spite of the finding that “the victim had a close, trusting and loving relationship 

with Agan, who loved him like he was her own son and considered him to be a part 

of her family and that he would come to talk to her and confided in her when he 

had problems,” id., Ms. Agan did not contact the District Attorney until the 

weekend before the beginning of the trial, approximately 18 months after Mr. 

Dawkins’ murder, to give her information. (Resp. Ex 2a p. 27; Resp. Ex. 2d p. 

1155) In spite of knowing the victim’s family, she apparently never contacted them 

about the incident to which she testified. (Resp. Ex. 2d p. 1156; Pet. Ex. 3 pp. 14-

15) 

 At the trial of Mr. Watkins’ co-defendant Ms. Agan also testified, but her 

testimony was critically different in the co-defendant’s trial on exactly the subject 

that this Court relied on in finding her previous testimony material: “the only 

evidence that showed appellant had previously shot at the victim in his truck.” id. 

At the habeas hearing Mr. Watkins’ introduced, without objection, a certified copy 

of Ms. Agan’s testimony in the co-defendant’s trial. (HC p. 51) In that trial, instead 

of the victim telling her that Mr. Watkins’ was shooting at him, she testified that 

the victim “was trying to say he didn’t know what they were throwing at him, 

doing, I don’t know.” (Pet. Ex. 3 p. 7) 
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Additional facts will be cited as necessary below. 

III. Reasons The Application Should Be Granted 

a. Ineffective Assistance Of Counsel 

A fair trial is one in which evidence subject to adversarial testing is 

presented to an impartial tribunal for resolution of issues defined in advance of the 

proceeding. The right to counsel plays a crucial role in the adversarial system 

embodied in the Sixth Amendment, since access to counsel's skill and knowledge 

is necessary to accord defendants the "ample opportunity to meet the case of the 

prosecution" to which they are entitled. Adams v. United States ex rel. 

McCann, 317 U.S. 269, 275-76 (63 S. Ct. 236, 87 L. Ed. 268) (1942). For this 

reason, the Supreme Court has long held that the right to counsel contemplates the 

right to the effective assistance of counsel. McMann v. Richardson, 397 U.S. 759, 

771 n.14 (90 S. Ct. 1441, 25 L. Ed. 2d 763) (1970).  

The decision of the Supreme Court of the United States in Strickland v. 

Washington, 466 U.S. 668 (104 S.Ct. 2052, 80 L.Ed. 2d 674) (1984) provides the 

standard for analyzing Mr. Watkins’ claim of ineffective assistance of counsel. 

Smith v. Francis, 253 Ga. 782 (325 S.E.2d 362) (1985). Strickland provides the 

standard for analyzing claims of ineffective assistance of counsel and sets out a 

two-prong test that asks whether counsel’s performance was deficient and whether 
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the defendant was prejudiced by his mistakes. Strickland v. Washington, supra at 

687. 

The proper measure of an attorney's performance under the first prong of 

that test is "reasonableness under prevailing professional norms." id. There is a 

rebuttable presumption that counsel's performance was reasonable. The defendant 

has the burden of overcoming that presumption by identifying specific acts or 

omissions of counsel that were outside the wide range of professionally competent 

assistance. id. Every effort must be made to "eliminate the distorting effects of 

hindsight by reconstructing the circumstances of counsel's challenged conduct and 

evaluating it from counsel's perspective at the time" of the trial. id. at 689. 

"[S]trategic choices made after thorough investigation of law and facts relevant to 

plausible options are virtually unchallengeable; and strategic choices made after 

less than complete investigation are reasonable precisely to the extent that 

reasonable professional judgments support the limitations on investigation." id. at 

690-91. 

However, invoking the words "tactics" and "strategy" does not automatically 

immunize trial counsel against a claim that a tactical decision or strategic 

maneuver is an unreasonable one no competent attorney would make under the 

same circumstances. Tactics and strategy provide no talismanic protection against 

an ineffective assistance of counsel claim. Benham v. State, 277 Ga. 516 (591 
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S.E.2d 824) (2004).  “A decision cannot be fairly characterized as ‘strategic’ 

unless it is a conscious choice between two legitimate and rational 

alternatives. It must be borne of deliberation and not happenstance, 

inattention, or neglect.” Wood v. Allen, ___U.S.___ (130 S. Ct. 841, 175 L.Ed. 

2d 738, U.S. LEXIS 763) (2010). This Court must decide whether trial 

counsel’s failure to introduce the critical evidence “stemmed from 

inattention, not strategic judgment.” Wiggins v. Smith, 539 U.S. 510, 526 (123 

S. Ct. 2527, 156 L. Ed. 2d 471) (2003).  

In this case, while it was in fact counsel’s strategy to litigate the factual 

issues concerning the impossibility of Mr. Watkins being at the scene of the crime 

at the critical time, he simply failed, through inattention and neglect, to present the 

most compelling evidence available. This tactical decision or strategic error was an 

unreasonable one no competent attorney would make under the same 

circumstances given the compelling nature of the evidence. 

In spite of Mr. Abernathy’s testimony at his deposition, it is clear from his 

closing argument and the testimony of Mr. O’Dell at the habeas hearing, that his 

trial strategy was centered on the cell tower evidence he did present and the time, 

distance and other evidence he failed to present. His arguments that there was “no 

way Joey Watkins could have gotten down there and turned around” in time to 

commit the crime and “I don’t know how they are going to answer this 7:15 
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Kingston problem” is exactly the point Mr. O’Dell made in his testimony at the 

hearing. The difference is that at the hearing the record was completed with the 

time, distance, precise measurement, synchronization and other evidence Mr. 

Abernathy failed to present at trial. Again, as Mr. O’Dell testified, “just having the 

cell tower locations and coverages is meaningless unless you tie it up with the 

distances.” 

For this reason, Mr. Abernathy’s failure to introduce this evidence was so 

egregious that it “overcome[s] the presumption that, under the circumstances, the 

challenged action might be considered sound trial strategy”. Strickland v. 

Washington, supra, at 689. This is because the Sixth Amendment guarantees that 

trial counsel performs at a level that produces “a trial whose result is reliable.” id at 

687. “In adjudicating a claim of actual ineffectiveness of counsel, a court should 

keep in mind that the principles we have stated do not establish mechanical rules. 

Although those principles should guide the process of decision, the ultimate focus 

of inquiry must be on the fundamental fairness of the proceeding whose result is 

being challenged.”  id. at 696.  Roe v. Flores-Ortega, 528 U.S. 470, 479 (120 S. Ct. 

1029, 145 L. Ed. 2d 985) (2000).  “Even assuming that counsel in this case 

knowingly made the tactical decision [not to introduce the evidence], it is not a 

reasonable decision a competent attorney would have made under the same 

circumstances.” Benham v. State, supra, at 518. 
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The prejudice prong of the Strickland test for ineffective assistance of 

counsel is the same test that is used to determine the materiality of favorable 

information that was not disclosed to the defense by the prosecution. Strickland v. 

Washington, supra, at 694-95. "The defendant must show that there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." id. That burden of proof is lower than a 

preponderance of the evidence. id.  

In Nix v. Whiteside, 475 U. S. 157, 175 (106 S. Ct. 988, 89 L. Ed. 2d 123) 

(1986), the Court held that “a defendant need not establish that the attorney's 

deficient performance more likely than not altered the outcome in order to 

establish prejudice under Strickland." See Miller v. State, 285 Ga. 285 (676 S.E.2d 

173) (2009) (to determine prejudice, a defendant has to show that there was a 

reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceeding would have been different); Schofield v. Gulley, 279 Ga. 413, 416 (614 

S.E.2d 740) (2005). Although Mr. Watkins argues that the omitted evidence would 

have shown the impossibility of his being at the scene when the crime was 

committed, this is not the standard for judging the ineffective assistance of counsel 

claim. He only has to meet the less strict standard of the omitted evidence creating 

a reasonable probability the outcome would have been different. “To show that 

http://vlex.com/vid/19975605
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defense counsel's deficient performance so prejudiced him that the outcome of the 

trial would have been different but for counsel's error, appellant's burden is to show 

only a reasonable probability of a different outcome, not that a different outcome 

would have been certain or even ‘more likely than not’” See Cobb v. State, 283 Ga. 

388, 391 (658 SE2d 750) (2008).  

The omitted evidence at Mr. Watkins’ trial easily establishes that there is a 

reasonable probability that the outcome of the trial would have been different had 

the evidence been introduced. There was “no way,” as Mr. Abernathy argued to the 

jury, Mr. Watkins could have traveled the 8.2 miles between the 7:15 cell phone 

call and the 7:19 911 dispatch, through four traffic signals and road construction. It 

would have been, as Mr. O’Dell testified, impossible. (HC p. 43) Had Mr. 

Abernathy introduced the time and distance evidence, along with the evidence that 

the cell records and 911 clocks gave the same time, the precise coverage 

measurements and the presence of road construction and traffic signals, the State 

would have been unable to “answer this 7:15 Kingston problem” as counsel 

argued. 

Another reason the time and distance evidence was critical to the defense 

was to rebut the trial testimony of Barry Mullinax. Mr. Mullinax testified that he 

was travelling north on Hwy. 27 in a red and grey Ford Ranger and saw Joey 

Watkins shoot a gun at a pickup truck. (Resp. Ex. 2a, pp. 241-278) Although Mr. 
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Mullinax was thoroughly impeached by prior inconsistent statements (Resp. Ex. 2a 

pp. 260-279) and the testimony of a chief police investigator Detective Jim Moser, 

(Resp. Ex. 2b pp. 408, 454-455) this Court, in its findings of fact, found that “one 

eyewitness identified Appellant as the shooter.” Watkins v. State, supra at 579. 

The time and distance evidence would have provided further impeachment 

of Mr. Mullinax. Mullinax’s testimony was consistent with the testimony of 

Wayne Benson except Mr. Benson testified that he did not see a red pickup truck 

between him and the accident. Because Mullinax also testified that he saw a shot 

fired from behind the pickup truck and that the pickup truck and the car passed him 

on Hwy. 27 going north, for Mr. Watkins to have been the shooter he would still 

have had to travel the 8.2 miles discussed above, consistent with Mr. Benson’s 

testimony and through the traffic lights and road construction, (HC pp. 38, 40, 41) 

between the 7:15 p.m. cell phone call and the 7:19 p.m. 911 dispatch. This scenario 

is still the impossibility argued above in this brief, by Mr. Abernathy at trial and 

Mr. O’Dell in his testimony at the hearing and would have completely discredited 

Mr. Mullinax’s testimony at trial. 

The habeas trial court’s order denying the petition found that trial “counsel 

did get the information before the trial jury that he now claims he did not: namely, 

that there was no way Petitioner could have been near the murder scene based on 

the cellular tower evidence.” (Habeas Order p. 10) In support of this finding, 
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however, the court cites trial counsel’s argument and testimony from Dr. Steffes at 

trial that the 7:15 cell phone call could not have originated from the murder scene 

and connected with the Kingston tower. (Habeas Order p. 9) But this fact was not 

at dispute at trial because the State’s expert, Mr. Bahn, testified to the same thing. 

(Respon. Ex 2b pp. 642-644) Neither Mr. Bahn’s nor Dr. Steffes’ trial testimony  

directly addressed the factual scenario of a 7:15 call connecting to the Kingston 

Tower and the cell phone handset then being able to travel from the last point such 

a connection was possible to the location where Mr. Wayne Benson first saw the 

white truck and blue car and then back to the crime scene before the 7:19 911 

dispatch. 

The habeas trial court also found that “[p]etitioner does not 

acknowledge…that evidence of the distances involved was put before the trial jury 

via maps.” (Trial Transcript, State’s Ex. 29 and 30) (Habeas Order pp. 10-11). In 

fact, the cell tower coverage maps introduced at trial did have keys which showed 

a distance scale; however neither side elicited testimony pointing this out to the 

jury nor mentioned this during closing arguments. More important, the jury was 

not given a definite location from which to start measuring from and there was no 

evidence concerning driving times nor traffic lights or road construction. Finally, 

as argued above, without knowing that the cell records and 911 records were 

synchronized, the relevant call times were meaningless for accurately measuring 
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time to distance travelled. It is instructive that this Court in affirming Mr. Watkins’ 

conviction, and in possession of the maps as part of the appellate record, did not 

address the impossibility issue finding only that “[a]ppellant’s cell phone records 

established that he was in the area at the time of the attack…” Watkins v. State, at 

579. It would have been impossible for the jury or this Court to reach any other 

conclusion based on the record at the close of evidence at trial and on appeal. 

b. Actual Innocence 

In Herrera v. Collins, 506 U.S. 390, 417 (113 S. Ct. 853) (1993), the 

Supreme Court assumed “for the sake of argument” a truly persuasive 

demonstration of actual innocence made after a person’s conviction could form a 

basis for habeas corpus relief. see Felker v. Turpin, 83 F.3d 1303, 1312 (11th Cir. 

1996). 

Courts have held that a defendant may collaterally attack a conviction when 

he is able to establish actual innocence in light of newly presented evidence. 

Fountain v. United States, 357 F.3d 250, 255 (2
nd

 Cir. 2004). To show actual 

innocence, a applicant must prove that he is factually innocent. Bousley v. United 

States, 523 U.S. 614, 623 (118 S. Ct. 1604, 140 L. Ed. 2d 828) (1998). In Schlup v. 

Delo, 513 U.S. 298, 327 (115 S. Ct. 851, 130 L. Ed. 2d 8008) (1995), the United 

States Supreme Court held that In order to establish a miscarriage of justice based 

on actual innocence, a applicant must support allegations of constitutional error 
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"with new reliable evidence--whether it be exculpatory scientific evidence, 

trustworthy eyewitness accounts, or critical physical evidence--that was not 

presented at trial," which establishes that "it is more likely than not that no 

reasonable juror would have found [the] applicant guilty beyond a 

reasonable doubt." Id. The exception is "exceedingly narrow in scope" because it 

requires proof of actual innocence, not just legal innocence. Johnson v. Alabama, 

256 F.3d 1156, 1171 (11th Cir. 2001).  

“[S]ubstantive due process prevents the government from engaging in 

conduct that shocks the conscience, or interferes with rights implicit in the concept 

of ordered liberty.” United States v. Salerno, 481 U.S. 739, 746 (107 S. Ct. 2095, 

95 L. Ed. 2d 697) (1987) (quotations and citations omitted). “[C]onduct intended to 

injure in some way unjustifiable by any government interest is the sort of official 

action most likely to rise to the conscience-shocking level.” Tinker v. Beasley, 429 

F.3d 1324, 1328 (11th Cir. 2005).  

Mr. Watkins incorporates by reference the factual allegations contained 

above. It is clear that with the omitted time and distance evidence, including the 

evidence of the road construction and traffic signals he would have driven through 

and the more precise cell tower evidence, in conjunction with the evidence that 

was presented at his trial, by the State through Wayne Benson, it would have been 

impossible for Mr. Watkins to have been at the scene of the murder at the time it 
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took place. The state has no legitimate interest in the continued incarceration of a 

factually innocent man. 

Conclusion 

For the reasons set out above, Mr. Watkins requests that this Court grant his 

Application for Certificate of Probable Cause. 
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 P.O. Box 599 

 Atlanta, Georgia 30301 

 (404) 614-0020 

 

 COUNSEL FOR APPLICANT 

  

 

 

 

 

 

 

 

 

 

 

 

 



23 

 

CERTIFICATE OF SERVICE 

 

 I certify that on this date I have served a copy of the foregoing pleading by 

depositing a copy in the United States Mail, with sufficient postage attached to 

insure delivery, addressed to:  

 

JASON FISHER 

 Assistant Attorney General 

 Georgia Department of Law 

 40 Capitol Square, S.W. 

 Atlanta, Georgia 30334  

 

This 20
th

 day of January, 2012 

             

             

       /S/August F. Siemon 

             August F. Siemon 

 

 



.:></.f~t_1 'J',i r.~::\ ry, C'it:o;\GU\ 
F''_':.' '.' : I ' -

IN THE SUPERIOR COURT OF CHARLTON COUNTY 
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JOSEPH WATKINS, 
GDC-1086941, 
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* 
* 
* 
* 
* 

CIVIL ACTION~~(). 'j :_:_,:_,,'~_.> 
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Petitioner, 

vs. 

MICHELLE MARTIN, WARDEN, HABEAS CORPUS 

Respondent. 

* 

FINAL ORDER 

Petitioner, Joseph Watkins, filed a petition for writ 

of habeas corpus, challenging the validity of his July 2001 

Floyd County jury trial convictions for felony murder, 

possession of a firearm during the commission of a crime, 

and stalking. Based upon the record as established at the 

evidentiary hearing conducted on October 29, 2009, this 

Court makes the following findings of fact and conclusions 

of law and denies relief. 

I. PROCEDURAL HISTORY 

Petitioner, Joseph Samuel Watkins, was indicted on 

January 26, 2001, by the Floyd County grand jury for the 

malice murder of Isaac Dawkins; felony murder of Mr. 

Dawkins, with aggravated assault as the underlying felony; 

aggravated assault of Mr. Dawkins with a handgun, a deadly 

weapon; possession of a firearm during the commission of a 



crime; and stalking Mr. Dawkins. 1 (Trial Court Record, pp. 

4 -8) . At a jury trial on June 21-July 2, 2001, Petitioner 

was found not guilty of malice murder and guilty of the 

remaining charges. (Trial Court Record, p. 98-A). The 

aggravated assault conviction merged with the felony 

murder, and Petitioner received a life sentence for felony 

murder, a five year consecutive sentence for possession of 

a firearm during the commission of a crime, and a twelve 

month sentence for stalking. (Trial Court Record, p. 99) 

Petitioner 1 s convictions and sentences were affirmed on May 

19, 2003. 

(2003). 

Watkins v. State, 276 Ga. 578, 581 S.E.2d 23 

On April 27, 2004, Petitioner filed a habeas corpus 

action in Gwinnett County with assistance of counsel, which 

was later transferred to this Court. On or around July 15, 

2009, Petitioner amended his claims, through new habeas 

counsel. An evidentiary hearing was held on October 29, 

2009, at which Petitioner amended the petition to proceed 

on two grounds only: (1) ineffective assistance of counsel 

for failing to procure evidence showing Petitioner could 

not have been at the crime scene; and (2) Petitioner is 

"actually innocent" of the crimes of which he was 

convicted. (HT. 3-4) . 
-~----------------

] Citations to testimony adduced at the October 29, 2009, habeas corpus hearing are "I IT'; citations to 
documents admitted at that hearing are to the name and page number(s) within the document. 



II. STATEMENT OF FACTS 

The Georgia Supreme Court made the following findings 

of fact in Petitioner's appeal: 

Viewing the evidence in the light most favorable 
to the verdict, the jury was authorized to find 
that after Brianne Scarbrough ended her 
relationship with appellant, he began threatening 
and harassing anyone who subsequently dated her. 
After Dawkins began seeing Scarbrough in the 
summer of 1999, numerous incidents occurred 
during which appellant made threatening comments 
about Dawkins, attempted to get him to fight and 
followed Dawkins whenever he saw him, even when 
Dawkins was not with Scarbrough. A friend of 
appellant told police that it was appellant's 
"main goal every day" to find Dawkins. Evidence 
was presented from which the jury could find that 
as part of this threatening behavior appellant 
with his friends shot Dawkins' dog between the 
eyes while it was chained in its pen in the 
victim's yard. Witness Yvonne Agan testified that 
in late November or December 1999 Dawkins arrived 
at her home, terrified, and related that while 
driving to his own home, appellant had chased and 
fired a gun at him. Agan hid the victim's white 
Toyota truck and allowed him to sleep on her 
couch. Dawkins declined to let Agan report the 
matter because he believed the incidents would 
stop since he had stopped dating Scarbrough. 

Shortly after 7:00 p.m. on January 11, 2000, 
Dawkins was driving his truck north on Highway 27 
after leaving his class at Floyd College. An 
occupant in a blue or green passenger car fired a 
shot through the truck's back window and hit 
Dawkins in the head. One eyewitness identified 
appellant as the shooter. The truck veered off 
the highway, crossed the median, crashed into a 
side rail and after rolling over came to a stop 
with its rear end facing north. While 
modifications to the front of the truck made it 
identifiable as belonging to Dawkins, only the 
rear of the vehicle was visible to traffic. An 
eyewitness to the crash phoned 911 and an 



emergency vehicle was at the scene within three 
minutes of the call. Appellant's cell phone 
records established that he was in the area at 
the time of the attack and when he arrived at his 
destination, he was overheard telling his new 
girlfriend that "his friend had just got killed." 
It required medical scans at the hospital to 
reveal the presence of the bullet in Dawkins' 
head; the victim was pronounced dead the 
following day. 

The jury heard testimony that appellant initially 
asked friends to give him an alibi for the time 
of the shooting. Thereafter in his comments to 
others, appellant gave conflicting stories 
regarding what direction he was heading at the 
time of the shooting, with appellant claiming 
that he saw the victim's truck on the side of the 
road and thought Dawkins had possibly had a flat 
tire. Later comments by appellant reflected the 
fact that emergency vehicles were promptly at the 
crash scene, although appellant had difficulty 
explaining how he recognized that the crashed 
truck was the victim's. Appellant was later 
overheard in the local Home Depot parking lot 
bragging about shooting the victim and witnesses 
testified to comments made by appellant's 
friends, who claimed to be in the car with 
appellant, indicating that appellant shot the 
victim. After the shooting, appellant told a 
witness who was dating Scarbrough that if the 
witness did not stop seeing her, "he [the 
witness] would end up just like Isaac [Dawkins] " 

Watkins, 276 Ga. at 578-79. 

III. THE GROUNDS FOR RELIEF 

GROUND ONE 

In ground one, Petitioner claims he received 

ineffective assistance of counsel because counsel did not 

procure evidence necessary to show he could not have been 

at the crime scene. Specifically, Petitioner alleges that 



cell phone tower evidence showed that he could not possibly 

have been at the murder scene, the time logs for phone 

calls showed that Petitioner would have to cover distances 

in, basically, impossible periods of time, and trial 

counsel did not introduce this evidence at trial to secure 

an acquittal. (HT. 5-8) . 

Findings of Fact and Conclusions of Law 

"The benchmark for judging any claim of 

ineffectiveness must be whether counsel's conduct so 

undermined the proper functioning of the adversarial 

process that the trial cannot be relied on as having 

produced a just result." Strickland v. Washington, 466 

U.S. 668, 686 (1989). 

A convicted defendant's claim that counsel's 
assistance was so defective as to require 
reversal of a conviction or death sentence has 
two components. First, the defendant must show 
that counsel's performance was deficient. This 
requires showing that counsel made errors so 
serious that counsel was not functioning as the 
'counsel' guaranteed the defendant by the Sixth 
Amendment. Second, the defendant must show that 
the deficient performance prejudiced the defense. 
This requires showing that counsel's errors were 
so serious as to deprive the defendant of a fair 
trial, a trial whose result is reliable. Unless a 
defendant makes both showings, it cannot be said 
that the conviction or death sentence resulted 
from a breakdown in the adversary process that 
renders the result unreliable. 

Strickland, 466 U.S. at 687. 

s 



Since a petitioner must satisfy both prongs of the 

Strickland test, "there is no reason for a court deciding 

an ineffective assistance claim to approach the inquiry in 

the same order or to address both components of the inquiry 

if the defendant makes an insufficient showing on one." 

Strickland, 466 U.S. at 697. 

As to the first or the attorney performance prong, 

this Court's scrutiny of an attorney's performance must be 

"highly deferential." Strickland, 466 U.S. at 689. 

Id. 

A fair assessment of attorney performance 
requires that every effort be made to eliminate 
the distorting effects of hindsight, to 
reconstruct the circumstances of counsel's 
challenged conduct, and to evaluate the conduct 
from counsel's perspective at the time. 

A petitioner must identify the acts or omissions of 

counsel which he contends are unreasonable, while this 

Court determines "whether, in light of all the 

circumstances," the challenged action was outside the range 

of professional competent counsel. Id. at 690. Counsel is 

"strongly presumed" to have rendered effective assistance 

and made "all significant decisions in the exercise of 

reasonable professional judgment." Id. A defendant has 

the burden of proof to overcome the "strong presumption" 

that counsel's conduct falls within the range of reasonable 

6 



professional conduct and affirmatively show that the 

purported deficiencies in counsel's performance were 

indicative of ineffectiveness and not examples of a 

conscious, deliberate trial strategy. Morgan v. State, 275 

Ga . 2 2 2 , 2 2 7 , 5 6 4 S . E . 2 d 19 2 ( 2 O O 2 ) . 

At the habeas hearing, Petitioner presented the 

testimony of Dr. Paul Steffes, who is a professor of 

electrical and computer engineering at Georgia Tech in 

Atlanta. (HT. 16). Dr. Steffes asserted that he informed 

Petitioner's trial counsel that cell phone coverage maps 

and information supported Petitioner's defense theory, and 

he informed counsel of this opinion. (HT. 18-19). Dr. 

Steffes claimed that he offered to perform more precise 

testing on cell phone tower coverage; however, according to 

Dr. Steffes, trial counsel did not accept this offer 

because there was insufficient time and resources for this. 

(HT. 19-20). Dr. Steffes did perform these tests over 

seven years later. ( HT . 21 - 2 2 ) . 

On cross-examination, Dr. Steffes admitted that he 

testified at Petitioner's criminal trial that Petitioner 

could not have made a cell phone call from the Floyd 

College area that hit off the Kingston Tower. (HT. 28-29, 

31). This was consistent with the testimony he also 

provided to this Court. ( HT . 2 9 , 3 4 ) . 

7 



Bill O'Dell was Petitioner's co- counsel at trial. 

(HT. 35, 36). Part of the defense strategy was to show 

that Petitioner could not have covered the distances 

alleged by the State based on cell phone call evidence, and 

they had retained a former Georgia state trooper to testify 

about distances between key points near and at the murder 

scene. (HT. 37, 38, 39 - 42). However, lead counsel Rex 

Abernathy opted not to use the state trooper at trial, 

which was contrary to Mr. O'Dell 's thinking . ( HT . 4 3 - 4 4 ) . 

Lead counsel Rex Abernathy testified via a deposit ion 

on November 17, 2009. (Deposition of Rex Abernathy, 

hereinafter "DRA. , " p. 1). Counsel stated that he spoke 

with an expert witness about the cell phone tower evidence, 

hired two i nvestigators to look into the evidence , and 

drove the distances involved h imself. (DRA . 17 - 18). 

Counsel believed the cell phone tower evi dence was "pretty 

good" in supporting the defense's theory. ( DRA. 2 6 , 4 7) . 

However, counsel did travel with an inves tigator the 

distances involved and concluded that the state 's theory 

could also be supported by the cell phone tower evictence. 

(DRA. 33, 34, 36, 38, 43) . Counsel had strategic reasons 

for not putting forward certain evidence at Petit ioner ' s 

trial regarding the dis t ances traveled and the cell phone 

tower l ocations. (DRA. 19 - 20). He opted not to rely upon 
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the investigator-timed driving evidence because it was too 

close to base the entire defense theory upon that alone. 

(DRA. 43). Counsel also opted to not put up evidence from 

Petitioner 1 s sister about when Petitioner left her house 

because of certain discrepancies that would have called 

into question the defense 1 s credibility. (DRA. 42) . 

Counsel did put up Dr. Steffes as a witness because he 

thought he provided good evidence to support the defense 1 s 

theory of the case and Dr. Steffes indicated that he was 

prepared to testify at Petitioner 1 s trial. (DRA. 47, 51) 

Counsel also believed that Petitioner 1 s co-defendant, Mark 

Free, got a different trial result than Petitioner because 

Petitioner had a lengthy and troublesome past history with 

the victim, the cell phone at question near the crime scene 

belonged to Petitioner, and the evidence was more strongly 

stacked against Petitioner. (DRA. 18-19). 

In Petitioner 1 s criminal case, the record bears out 

that trial counsel did argue at trial that the state 1 s 

theory was not born out by the cell phone tower evidence. 

This included putting forward evidence from Dr. Paul 

Steffes that Petitioner could not possibly have covered the 

distances alleged by the prosecution according to the cell 

phone towers. (Trial Transcript, pp. 1383-84, 1385, 1386-

87, 1388). 

9 



1 
1 

1 
1 
i 
! 

l 
f 

' I I 
I 

I 

I 

I 

This Court concludes that counsel did get the 

information before the trial jury that he now clai ms he did 

not: namely, that there was no way Petitioner could have 

been near the murder scene based on the cellular tower 

evidence. 

The remaining question is whether counsel had a duty 

to put al l evidence before the jury. As mentioned above, 

counsel did not use testimony from t he investigator who 

drove t he distances because counsel thought the driving 

evidence was not as strong, and could even possibly support 

the state's case. 

Decisions about which witnesses to call and 
whether to object to a particular jury charge are 
generally matters of trial strategy, Nice l y v . 
State , 277 Ga. App. 140, 142 (2) (625 SE2d 538) 
(2006), a nd provi de no g rounds for reversal 
unless they are so patently un reasonable that no 
competent attorney woul d have chosen that tactic . 
Godfrey v. Sta t e, 274 Ga. App. 237, 239 (1) (a) 
(617 SE2d 213) (2005) . 

Allen v . State, 281 Ga. App. 294, 296, 635 S . E.2d 884 

(2006) . 

Petitioner alleges t hat trial counsel's decision to 

not tie up t he distances alleged wi th the time records from 

the cel l phone calls was a key error that contributed t o 

the jury 's verdict. (Brief In Supp ort Of Pet i t ion , pp. 5 -

6 ) . What Petitioner does not acknowledge is that evidence 

of the d i stances i nvolved was put before the trial jury via 

10 

! 
f 
I 

! 
I 
I 

I ; 
f 
' 



maps. (Trial Transcript, State's Ex. 29 and 30). The 

issues of Petitioner making a cell phone call that hit off 

the Kingston cell tower at 7:15 p.m. and the 911 call being 

made to dispatch at 7:19 p.m. were also put before the jury 

by witness testimony. (Trial Transcript, pp. 335-37, 578, 

594-95; State's Ex. 31, p. 1). 

Furthermore, Petitioner ignores the similar 

transaction evidence introduced by the prosecution to show 

the deep-seated animosity that Petitioner had for the 

victim. Trial counsel believed this was a far more 

significant factor in the jury finding Petitioner guilty at 

trial. (DRA. , p. 11) . Counsel tried to exclude this 

similar transaction evidence from trial. (Trial 

Transcript, pp. 15-17, 21-53). 

Thus, counsel made a reasonable strategic decision 

when he opted not to put up the investigator about the 

time-distance evidence. This evidence was indirectly put 

before the jury through exhibits and testimony, an expert 

witness already discussed the impossibility of Petitioner's 

cell phone being near the crime scene, and this evidence 

was not the major part of the prosecution's case that lead 

to Petitioner's convictions. This Court concludes that 

counsel was effective and ground one provides no relief. 

11 



Petitioner also alleges that the time-distance 

evidence was critical to refute Barry Mullinax's testimony 

that Petitioner was observed shooting into the victim's 

truck on the night of the murder. (Post-Hearing Brief of 

Petitioner, p. 13). However, the record bears out that 

trial co-counsel instead sought to refute Mr. Mullinax's 

testimony by showing its factual impossibility. He 

characterized it as an "intriguing story," questioning why 

Mr. Mullinax did not call the police after seeing the shot 

fired, how he could have seen what he did while traveling 

at a high rate of speed, why Mr. Mullinax cannot remember 

key details like who was in the car with him, why he did 

not stop for the victim after his vehicle crashed, and why 

he told no one else about the events he witnessed that 

night. (HT. 260, 261, 262-63, 267-68, 270, 271, 276-77, 

279). Petitioner's own brief cites to additional evidence 

presented by Detective Jim Moser regarding the 

inconsistencies in Mr. Mullinax's testimony. (Post-Hearing 

Brief of Petitioner, p. 13). The time-date evidence would 

merely have been cumulative of other evidence that counsel 

used to discredit Mr. Mullinax's testimony. 

Petitioner takes note that the Georgia Supreme Court 

opinion highlights Mr. Mullinax as the one party who 

identified Petitioner as the shooter. (Brief of 

I~ 



Petitioner, p. 13). However, this detail does not reflect 

the other evidence cited by the Georgia Supreme Court which 

stated: "Appellant was later overheard in the local Home 

Depot parking lot bragging about shooting the victim and 

witnesses testified to comments made by appellant's 

friends, who claimed to be in the car with appellant, 

indicating that appellant shot the victim." 276 Ga. at 

579. Counsel was not ineffective for failing to submit 

additional evidence to the jury regarding the unreliability 

of Mr. Mullinax's testimony that would have been cumulative 

of that already before the trial court. 

Petitioner next claims that counsel was ineffective 

for not showing discrepancies between witness Yvonne Agan's 

testimony at Petitioner's trial and that offered at co-

defendant Mark Free's trial. (Brief of Petitioner, pp. 8-

9). The difference cited by Petitioner was that, in 

Petitioner's case, Ms. Agan testified that the victim told 

her that Petitioner had shot at him, whereas at Free's 

trial she testified that Petitioner threw something at the 

victim. Id. 

Trial counsel thought Ms. Agan's testimony was 

fabricated. (DRA. 22). Counsel took great lengths to show 

her testimony was fabricated. (Trial Transcript, pp. 1151, 

1154, 1155-56, 1157, 1160). It should also be noted that 
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Ms. Agan provided testimony in Petitioner's case before she 

testified at Mr. Free's trial. (Trial Transcript, p. 1139; 

Free Trial Transcript Excerpt, Petitioner's Ex. 3, p. 1). 

Thus, there is no reasonable way that counsel could have 

known about any purported change in Ms. Agan's testimony. 

Counsel could not possibly be found ineffective on this 

issue. 

Based upon the facts and argument cited above, 

Petitioner has tailed to meet either prong of the 

Strickland test to show that counsel was ineffective. 

Ground one is denied. 

GROUND TWO 

In ground two, Petitioner claims he is "actually 

innocent" of the crimes for which he was convicted. 

Findings of Fact and Conclusions of Law 

The Georgia Supreme Court specifically found on direct 

appeal that the evidence authorized Petitioner's 

convictions beyond a reasonable doubt. Watkins, 276 Ga. at 

578 (1). 

Moreover, Georgia does not recognize an "actual 

innocence" exception in habeas corpus; "actual innocence" 

is a federal habeas corpus principle, as discussed below. 

Georgia has a "miscarriage of justice" exception in 

O.C.G.A. § 9-14-48 (d). "The miscarriage of justice 

14 



exception is an extremely high standard and is very 

narrowly applied." Walker v. Penn, 271 Ga. 609, 611, 523 

S.E.2d 325 (1999). "[T]he term 'miscarriage of justice 

exception' is not synonomous with procedural irregularity 

or even reversible error." Moore v. Kemp, 254 Ga. 279, 

280, 328 S.E.2d 725 (1985). 

To the contrary, it demands a much greater 
substance, approaching perhaps the imprisonment 
of one who, not only is not guilty of the 
specific offense for which he is convicted, but, 
further, is not even culpable in the 
circumstances under inquiry. (A plain example is 
a case of mistaken identity.) 

Valenzuela v. Newsome, 253 Ga. 793, 694, 325 S.E.2d 370 

(1985) (emphasis in original). 

Petitioner cites to multiple federal court decisions 

which all specify that "actual innocence" may be a basis 

for federal habeas corpus relief. See Post-Hearing Brief 

of Petitioner, p. 14 (citing Schlup v. Delo, 513 U.S. 298 

(1995); Herrera v. Collins, 506 U.S. 390 (1993); and Felker 

V. Turpin, 83 F.3d 1303 (11 th Cir. 1996)) 

The federal courts do recognize a narrow exception to 

procedurally defaulted claims in a 28 U.S.C. § 2254 

petition when a federal habeas corpus petitioner can 

demonstrate that he is "actually innocent" of the 

underlying convictions. Dretke v. Haley, 541 U.S. 386 

(2004). 

15 
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An "actual innocence" claim per se is not a basis for 

federal habeas corpus relief. Herrera v. Collins, 506 U.S. 

390 (1993). A claim of "actual innocence" is ordinarily 

tied to the federal "miscarriage of justice" exception, 

which lies for a nc:.rrow category of cases where the 

petitioner has been unable to establish cause and actual 

prejudice to overcome the procedural default of another 

constitutional claim, and is a "gateway through which a 

habeas petitioner must pass to have his otherwise barred 

constitutional claim considered on the merits." Schlup v. 

Delo, 513 U.S. at 314-15, 321. 

To be credible, such a claim requires petitioner 
to support his allegations of constitutional 
error with new reliable evidence - whether it be 
exculpatory scientific evidence, trustworthy 
eyewitness accounts, or critical physical 
evidence - that was not presented at trial. 
Because such evidence is obviously unavailable in 
the vast majority of cases, claims of actual 
innocence are rarely successful. 

Id. at 325. 

Georgia law specifies that habeas corpus is not to 

serve as a "second appeal." Thompson v~_§tinson, 279 Ga. 

196, 611 S.E.2d 29 (2005). Furthermore, Georgia courts 

have never explicitly recognized "actual innocence" as a 

viable remedy for procedurally defaulted claims. Id. 

Consequently, ground two does not state a claim for 
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relief in habeas corpus pursuant to O.C.G.A. § 9-14-42. 

This Court denies relief accordingly. 

CONCLUSION 

Wherefore, Lhis petition is DENIED. 

If Petitioner desires to appeal this order, Petitioner 

must file a notice of appeal with the Clerk of the Superior 

Court of Charlton County within thirty (30) days from the 

date this order is filed. Petitioner must also file within 

the same thirty (30) day period a written application for a 

certificate of probable cause to appeal with the Clerk of 

the Supreme Court of Georgia. 

The Clerk of the Superior Court of Charlton County is 

hereby DIRECTED to mail a copy of this order to Counsel for 

Petitioner, Respondent and the Office of the Attorney 

General. 

so ORDERED, this 21 day of ___.,D__.e~c ______ , 2011. 

MICHAEL DEVANE 
Judge, Waycross Judicial Circuit 

Prepared by: 

~~ = De::ment of Law 
y C. Fisher 

40 Capitol Square, S.W. 
Atlanta, Georgia 30334 
(404) 656-3331 
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United States District Court IDistrict: Northern District Georgia, Rome Divisi~~ 

Name (under which you were convicted): 

Joseph Watkins 

Docket or Case No.: 

4: 12-CV· 
Place of Confinement: 
Walker State Prison 
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GDC 1086941 

Petitioner (include the name under which you were convicted) 

Joseph Watkins 

Respondent (authorized person having custody of petitioner) 

v. 
Scott Crickmar, Warden. Walker State Prison 

The Attorney General of the State of Georgia 
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PETITION 

1. (a) Name and location of court that entered the judgment of conviction you are challenging: 

Superior Court Floyd County. Rome Georgia 

(b) Criminal docket or case number (if you know): 01CR16707-2 

2. (a) Date of the judgment of conviction (ifyou know): 7/2/2001 

(b) Date of sentencing: 7/2/2001 

3. Length of sentence: 	 Life plus 5 years 

4. In this case, were you convicted on more than one count or ofmore than one crime? ~ Yes o No 

5. IdentifY all crimes of which you were convicted and sentenced in this case: 

Felony Murder. Possession of a Firearm during Commission of a Crime, Stalking 

6. 	 (a) What was your plea? (Check one) 

r;/ (1) Not guilty o (3) Nolo contendere (no contest) 

o (2) Guilty o (4) Insanity plea 

Case 4:12-cv-00298-HLM-WEJ   Document 1   Filed 11/29/12   Page 1 of 9
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(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what did 

you plead guilty to and what did you plead not gUilty to? 

(c) Ifyou went to trial, what kind of trial did you have? (Check one) 

r;/ Jury o Judge only 

7. 	 Did you testify at a pretrial hearing, trial, or a post-trial hearing? 

o Yes if 	No 

8. 	 Did you appeal from the judgment of conviction? 

r;/ Yes o No 

9. 	 If you did appeal, answer the following: 

(a) Name of court: Georgia Supreme Court 

(b) Docket or case number (ifyou know): S03A0034 

(c) Result: Convictions affirmed 

(d) Date ofresult (ifyou know): 5/19/2003 

(e) Citation to the case (ifyou know); 276 Ga. 578 (581 S.S.2d 23 (2003) 

(1) Grounds raised: 

Trial court erred in admitting hearsay under necessity exception 
Trial court erred in restricting cross-examination of witness Yvonne Agan 
State's failure to disclose exculpatory evidence 

(g) Did you seek further review by a higher state court? 	 o Yes if No 

Ifyes, answer the following: 

(l) Name of court: 

(2) Docket or case number ( ifyou know): 

(3) Result: 

(4) Date of result (if you know): 

Case 4:12-cv-00298-HLM-WEJ   Document 1   Filed 11/29/12   Page 2 of 9
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(5) Citation to the case (ifyou know): 

(6) Grounds raised: 

(h) Did you file a petition for certiorari in the United States Supreme Court? DYes ~ No 

Ifyes, answer the following: 

(1) Docket or case number (ifyou know): 

(2) Result: 

(3) Date of result (ifyou know): 

(4) Citation to the case (ifyou know): 

10. 	 Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions 

concerning this judgment ofconviction in any state court? it Yes o No 

11. 	 Ifyour answer to Question 10 was "Yes, II give the following information: 

(a) 	 (1) Name of court: Superior Court Gwinnett County 

(2) Docket or case number (if you know): 

(3) Date of filing (ifyou know): 4/27/2004 

(4) Nature of the proceeding: Petition for Writ of Habeas Corpus 

(5) Grounds raised: 

Ineffective assistance of counsel 

(6) Did you receive a hearing where evidence was given on your petition, application, or motion? 

gf Yes o No 

(7) Result: Petition denied-Application to appeal denied October 15. 2012 

(8) Date of result (if you know): 12128/2011 
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(b) If you filed any second petition, application, or motion, give the same infonnation: 

(I) Name of court: 

(2) Docket or case number (ifyou know): 

(3) Date of filing (ifyou know): 

(4) Nature ofthe proceeding: 

(5) Grounds raised: 

(6) Did you receive a hearing where evidence was given on your petition, application, or motion? 

DYes o No 

(7) Result: 

(8) Date of result (ifyou know): 

(c) If you filed any third petition, application, or motion, give the same infonnation: 

(1) Name of court: 

(2) Docket or case number (ifyou know): 

(3) Date offiling (ifyou know): 

(4) Nature of the proceeding: 

(5) Grounds raised: 
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(6) Did you receive a hearing where evidence was given on your petition, application, or motion? 

o Yes o No 

(7) Result: 

(8) Date of result (ifyou know): 

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition, application, 

or motion? 

(1) First petition: ~ Yes o No 

(2) Second petition: 0 Yes o No 

(3) Third petition: 0 Yes o No 

(e) Ifyou did not appeal to the highest state court having jurisdiction, explain why you did not: 

12. 	 For this petition, state every ground on which you claim that you are being held in violation of the Constitution, 
laws, or treaties ofthe United States. Attach additional pages ifyou have more than four grounds. State the facts 
supporting each ground. 

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available state-court 
remedies on each ground on which you request action by the federal court. Also, if you fail to set forth all the 
grounds in this petition, you may be barred from presenting additional grounds at a later date. 

GROUND ONE: 
Ineffective assistance of counsel 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): 

Trial counsel failed to fully present evidence of cell tower evidence relating to location of Petitioner's handset at 
time relevant cell phone call was made. Trial counsel failed to present evidence of distance and driving time 
between location of cell phone handset at time relevant cell phone call was made and scene of crime as 
described by state's witness Mr. Wayne Benson. Trial counsel failed to present evidence that both cell call time 
and 911 time were both GPS synchronized. Trial counsel failed to present evidence of road construction and 
traffic signals Petitioner would have to have driven through to reach scene of crime along route described by 
state's witness Mr. Wayne Benson. Had trial counsel fully presented above evidence it would have established 
the impossibility of Petitioner being guilty of crimes for which he was convicted. 

(b) If you did not exhaust your state remedies on Ground One, explain why: 
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(c) Direct Appeal of Ground One: 

(I) Ifyou appealed from the judgment of conviction, did you raise this issue? o Yes ~ No 

(2) Ifyou did not raise this issue in your direct appeal, explain why: 

Petitioner was represented on appeal by same law firm that represented him at trial. 

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

r;J Yes o No 

(2) If your answer to Question (d)(l) is "Yes," state: 

Type ofmotion or petition: Petition for Writ of Habeas Corpus 


Name and location ofthe court where the motion or petition was filed: 


Superior Court Gwinnett County, Georgia {Case transferred to Superior Court of Charlton County, 
Folkston, Georgia} 

Docket or case number (ifyou know): 09V233 


Date of the court's decision: 12/28/2011 


Result (attach a copy of the court's opinion or order, if available): 


(3) Did you receive a hearing on your motion or petition? ~ Yes 0 No 

(4) Did you appeal from the denial ofyour motion or petition? ~ Yes 0 No 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? ~ Yes 0 No 

(6) If your answer to Question (d)(4) is "Yes," state: 


Name and location of the court where the appeal was filed: 

Supreme Court of Georgia, Atlanta, Georgia 

Docket or case number (if you know): S12H0816 


Date of the court's decision: 10/15/2012 


Result (attach a copy of the court's opinion or order, if available): 


(7) Ifyour answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 
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13. 	 Please answer these additional questions about the petition you are filing: 

(a) 	 Have all grounds for relief that you have raised in this petition been presented to the highest state court 

having jurisdiction? ~ Yes o No 

If your answer is "No," state which grounds have not been so presented and give your reason(s) for not 

presenting them: 

(b) 	 Is there any ground in this petition that has not been presented in some state or federal court? If so, 

ground or grounds have not been presented, and state your reasons for not presenting them: 

14. 	 Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction 


that you challenge in this petition? DYes ~ No 


If"Yes," state the name and location of the court, the docket or case number, the type of proceeding, the issues 

raised, the date of the court's decision, and the result for each petition, application, or motion filed. Attach a copy 

of any court opinion or order, if available. 

15. 	 Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal, for 

the judgment you are challenging? DYes ~ No 

If "Yes," state the name and location of the court, the docket or case number, the type ofproceeding, and the 

raised. 
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16. 	 Give the name and address, ifyou know, of each attorney who represented you in the following stages of the 


judgment you are challenging: 


(a) At preliminary hearing: 

(b) At arraignment and plea: 

(c) At trial: 

Rex Abernathy, Summerville, Georgia; William O'Dell, Rome Georgia. 

(d) At sentencing: 

Rex Abernathy, William O'Dell 

(e) On appeal: 

Bobby Lee Cook, Branch Connelly, Summerville, Georgia 

(t) In any post-conviction proceeding: 


August F. Siemon, Atlanta, Georgia (State habeas) 


(g) On appeal from any ruling against you in a post-conviction proceeding: 

August F. Siemon 

17. 	 Do you have any future sentence to serve after you complete the sentence for the judgment that you are 


challenging? o Yes ~ No 


(a) If so, give name and location of court that imposed the other sentence you will serve in the future: 

(b) Give the date the other sentence was imposed: 

(c) Give the length of the other sentence: 

(d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in the 

future? o Yes o No 

18. 	 TIMELINESS OF PETITION: Ifyour judgment of conviction became final over one year ago, you must explain 

the one-year statute oflimitations as contained in 28 U.S.C. § 2244(d) does not bar your petition." 

State post-conviction proceedings pending 
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(2) The time during which a properly filed application for State post-conviction or other collateral review 
with respect to the pertinent judgment or claim is pending shall not be counted toward any period of 
limitation under this subsection. 

Therefore, petitioner asks that the Court grant the following relief: 

Grant him relief from his unconstitutional conviction 

or any other relief to which petitioner may be entitled. 

v.1IP ·S'1'1' 

""''T£.. ~4 5IP~PI 


LlI' if b/¥f!9,pile::> 


Writ ofHabeas Corpus was placed in the prison mailing system on (month, date, year). 

Executed (signed) on / J / d, "/CJtJtJ...Cdate).
I 

Ifthe person signing is not petitioner, state relationship to petitioner and explain why petitioner is not signing this petition. 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 

 

 

JOSEPH WATKINS,    

 

Petitioner 

     v.       DOCKET NO: 

        4:12-CV-00298-HLM-WEJ 

SCOTT CRICKMAR, Warden 

 

Respondent 

 

 

BRIEF IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS 

Preface 

 

 On January 11, 2000 at 6:30 pm, Mr. Wayne Benson left his job at Builder 

Station in Cedartown Georgia, where he had worked for 39 years, and drove 

towards his home in Rome, Georgia, north on Hwy 27, a divided highway with a 

median. He testified at Mr. Watkins’ trial that one half mile north of Floyd 

College, on Hwy 27 “this Toyota pickup truck stopped in front of me and I 

immediately stopped.” He noticed a blue car, which was in front of the truck, dart 

off to the shoulder of the road. The truck “immediately speeded up after it stopped” 

and changed to the inside lane of the road, closest to the median.  The blue car 

pulled back out into traffic and sped off after the truck. Mr. Benson next saw the 

two vehicles side by side at the traffic light at Walker Mountain Road. After the 

vehicles went through the traffic light with Mr. Benson “two to three-tenths of a 
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mile behind them” he testified “all of a sudden I seen this truck veer off to the left 

across the median and start up the southbound lane in a northerly direction.” There 

were no cars, or more specifically a red truck, between him and the accident. 

 When the white Toyota pickup truck left the road it was in the inside lane, 

with the blue car just behind it in the outside lane. The truck flipped twice and 

came to rest on its wheels. Mr. Benson “immediately pulled off to the side of the 

road and called 911.” Mr. Benson never saw the blue car again but wished “many a 

time” he had got the tag number. (Resp. Ex 2e- pp. 281-297)
1
  Marshall Smith, an 

officer with the Rome Police Department, testified that based on 911 records, the 

first unit dispatched to the scene of this accident was at 7:19 p.m.  (Resp. 2e-pp. 

335-337) Officer Smith testified that he collected the rear window of the Toyota 

pickup truck from the scene and found a bullet hole on the driver’s side. (Resp. Ex 

2e- p. 332) 

I. Statement Of The Case 

Petitioner, Joseph Watkins was indicted by the Floyd County, Georgia, 

Grand Jury for the offenses of malice murder, felony murder, and possession of a 

firearm during the commission of a crime and stalking.  He pled not guilty and was 

tried by a jury. He was convicted of felony murder, possession of a firearm during 

                                                 
1
 At the time of filing of this Brief the Respondent has not filed the exhibits referenced in his 

Answer-Response. Petitioner will therefore cite to the state habeas record. Trial transcript will be 

cited as (Resp. Ex 2e.p___). 
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the commission of a crime and stalking on July 2, 2001. Mr. Watkins appealed his 

conviction and sentence. This Court affirmed his conviction. Watkins v. State, 276 

Ga. 578 (581 S.E.2d 23) (2003). 

Mr. Watkins filed a petition for writ of habeas corpus in the Superior Court 

of Gwinnett County on April 27, 2004. Mr. Watkins amended his petition on July 

15, 2009 and on September 11, 2009. The case was transferred from Gwinnett to 

Washington County when Mr. Watkins was moved to Washington State Prison by 

the Georgia Department of Corrections. After another transfer by the Department 

of Corrections this case was transferred to the Superior Court of Charlton County 

where it was heard on October 29, 2009 before the Honorable Michael D. DeVane. 

On December 28, 2011, the trial court entered an order denying the petition. A 

timely notice of appeal and application for certificate of probable cause was filed 

in the Supreme Court of Georgia. The Supreme Court of Georgia denied the 

application on October 15, 2012. 

II. Statement Of Facts 

After being transported from the scene by ambulance, the driver of the 

Toyota pickup truck, Isaac Dawkins, was taken to Floyd Medical Center where a 

CT scan was examined by a neurosurgeon, Dr. Carl Herring. Dr Herring testified 

that the CT scan showed that Mr. Dawkins had been shot in the head, the bullet 

travelling from the right side of the brain to the left. (Resp. Ex 2e p. 360) A bullet 
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fragment from the victim’s autopsy was unidentifiable. (Resp. Ex 2e p. 372) The 

path of the bullet was consistent with the position of the blue car testified to by Mr. 

Benson. 

Evidence at trial was introduced, in the form of cell phone records and 

expert witness testimony, that Mr. Watkins was using his cell phone in the 

immediate period of time around the 7:19 p.m.
2
  January 11, 2000 911 dispatch.  

Because the cell phone records identified the cell tower from which a call 

originated and because there was evidence of the area coverage of the different cell 

phone towers, certain conclusions could be drawn as to the location of Mr. 

Watkins’ cell phone at the time he made a particular call. Both sides, the state and 

the defense, agreed that a cell phone call was made from Mr. Watkins’ cell phone 

at 7:15 p.m. and was picked up by the Kingston Tower. (Resp. Ex 2e-States Ex. 31 

p. 1; Resp. Ex 2e pp. 594, 641) 

There was, however, a flaw in the cell phone evidence presented at trial. The 

state’s expert, Mr. Marc Bahn, testified that the cell tower coverage areas were 

based on a computer model in which the service provider (Verizon) tried to model 

what would actually happen out in the field. The service provider designed the 

network on the computer and went to the field to verify that the model worked. Mr. 

                                                 
2
 Mr. Watkins’ cell phone number was 506-1457 (Resp. Ex 2e p. 578) and the call records are 

contained in State’s Exhibit 31. The critical call, made from Mr. Watkins’ cell phone at 7:15 

p.m. (19:15)  on January 11, 2000 is found in States Exhibit 31 p. 1. (Resp. Ex 2e) 
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Bahn testified that the models, from which he was testifying at trial, were “pretty 

reliable,” (Resp. Ex 2e p. 565) but because the computer could not have the entire 

data the models were only “fairly close.” (Resp. Ex 2e p. 566) 

At the hearing on the state habeas petition, Mr. Watkins presented the testimony 

of Dr. Paul Steffes. Dr. Steffes had previously been qualified as an expert in the 

case of Pullin v. State, 272 Ga. 747 (534 S.E.2d 69) (2000) which established in 

Georgia that cell phone records could be used as a scientific basis for the 

determination of the position of a handset used during the commission of a crime. 

(HC-p. 16)
3
 Dr. Steffes had testified at the trial of Mr.Watkins’ case as an expert 

for the defense. (Resp. Ex 2e pp. 1377-1401) At the habeas hearing Dr. Steffes 

reiterated the trial testimony concerning the use of models on which the coverage 

maps used at trial were based. (HC-p. 19) Dr. Steffes explained the problem with 

relying on the service provider’s models and stated that he had brought the issue up 

with trial counsel: 

[T]he question was that in the maps that were 

provided by Verizon, there were gaps, there were 

places where the, you know, model didn’t 

indicate whether either tower, any of the towers 

could provide service. And since some of those 

areas were in—or some of those places on the 

maps where good coverage wasn’t provided was 

of question and was a source of argument. I 

suggested that we could just go out and measure. 

We could go out and measure the coverage of the 

                                                 
3
 Citations to the October 29, 2009 hearing transcript will be cited as (HC-p.___) 
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towers and we could definitively determine 

whether or not a cell phone could connect to a 

certain tower at that location. (HC p. 21) 

 

 Dr. Steffes did not do the precise measurements for the trial. Dr. Steffes’ 

point is, however, illustrated from the trial transcript. During closing argument, 

counsel for the state argued that “If he [Mr. Watkins] made the call right here at the 

Chulio Road area and he travelled four minutes, and he got down around-

somewhere around Floyd College…” (Resp. Ex. 2e p.1577) After taking precise 

measurements in preparation for his testimony at the hearing on this petition, Dr. 

Steffes testified that there was no coverage at Chulio Road. (HC pp. 27, 34) 

Additionally, Dr. Steffes testified at the hearing as to other issues that arose from 

the “uncertainties” of the models upon which the coverage maps were based. (HC 

pp. 29-32) Of critical importance to Mr. Watkins’ contentions in this petition, Dr. 

Steffes testified at the hearing that, according to his precise measurements, the 

closest point to scene of the shooting that a cell phone could connect to the 

Kingston tower was Callier Springs Road and there was no possibility of 

connecting to the Kinston tower between there and Floyd College, which included 

the murder scene. (HC p. 26) 

The reason that this testimony is so critical to Mr. Watkins’ contentions in 

his petition is established by the next witness to testify at the hearing, Mr. William 

O’Dell. Mr. O’Dell represented Mr. Watkins co-defendant at the co-defendant’s 
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trial and assisted Mr. Rex Abernathy who was lead counsel at Mr. Watkins’ trial. 

Mr. O’Dell testified as to the trial strategy that he believed was going to be the 

basis of Mr. Watkins’ defense: 

Actually, Dr. Steffes was key in what we 

considered to be our trial strategy. The trial 

strategy was really one that was very simple. Dr. 

Steffes was going to show specific cell towers 

and the coverage of the cell towers and where an 

individual could be to be able to pick up and 

make calls. And so that was the first half of our 

equation just to show these various locations 

because we were able to show that Mr. Watkins 

was making specific calls at specific times. 

 

The strategy then was to show the distances from the various relevant points 

to show that “it was just impossible for Joey Watkins to have committed this 

murder.” (HC p. 37) Mr. O’Dell testified that he had measured the relevant 

distances. His testimony was that from Callier Road, the last location Mr. Watkins’ 

cell phone could have connected to the Kingston Tower, south to the location 

where Wayne Benson first saw the Toyota pickup truck and the blue car together 

was 6.3 miles. Then, to turn around and go back north to where Mr. Benson saw 

the Toyota leave the highway and crash would have meant that Mr. Watkins would 

have had to drive 8.2 miles between the 7:15 p.m. cell phone call and the 7:19 p.m. 

911 dispatch of a response vehicle. (HC pp. 41-42) Additionally, Mr. Watkins 

would have had to go through four traffic lights and a section of the highway that, 
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due to road construction, was narrowed to one lane in each direction. (HC pp. 39, 

41) (HC Petitioner’s Exhibit 2 pp.1-20) 

The problem with the implementation of the trial strategy outlined by Mr. 

O’Dell in his testimony at the hearing, besides the failure to obtain precise 

measurements, was that the defense failed to introduce at trial the critical evidence 

as to the distances and driving times involved between the different relevant 

locations. Without this evidence it was impossible for the jury to understand the 

significance of the cell tower testimony and for the defense to show the 

impossibility of Mr. Watkins’ participation in the crime. William O’Dell made this 

point in his testimony at the hearing. “[J]ust having the cell tower locations and 

coverages is meaningless unless you tie it up with the distances.” (HC p. 47) 

Mr. O’Dell testified that the distance and time evidence was going to be “our 

big finish” as he understood the trial strategy. He testified that he had driven the 

route several times and the time it took was “twelve, thirteen minutes.” (HC p. 43) 

Mr. O’Dell further testified that he was “astonished…furious” at the decision of 

Mr. Abernathy not to introduce the evidence. Mr. O’Dell testified that “[t]hat was 

the theory. I mean, it was simple. And for him not to call [the witness who had 

driven and measured the route] –I didn’t understand it.” (HC pp. 43-44) 

Another deficiency of the defense at trial was the failure to introduce evidence 

showing that the time on the cell phone records and the time as kept by the 911 
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dispatcher were synchronized. The state’s expert witness, Mr. Bahn, testified at 

trial as that the cell provider records “were synchronized and everything. The 

timing is done…on GPS, global positioning satellite…everything is exact.” (Resp. 

Ex. 2e, p. 625-626) At the habeas hearing Mr. Watkins introduced evidence that 

the Motorola consoles used by the 911 dispatchers were synched to the time of the 

U.S. Naval Observatory which employs an atomic clock using GPS technology. 

See U.S. v. Bervaldi, 226 F.3d 1256, 1266 n.9 (11th Cir. 2000). Counsel for the 

State took full advantage of this omission at trial by arguing “did you hear any 

testimony whatsoever that 911 and—that the 911 office here in Rome and the 

Verizon Cell Phone Company have synchronized their clocks together? No.” 

(Resp. Ex 2e p. 1575) Without this evidence comparing times with precision is 

impossible. 

 Mr. Rex Abernathy, Mr. Watkins’ lead trial attorney, made the closing 

argument in the trial of the case. The cell tower evidence, the timing of the cell 

phone call at 7:15 p.m., and the 911 dispatch of a response vehicle at 7:19 p.m., 

figured prominently in his argument and makes the failure to offer evidence of the 

driving distances and times, the time synchronization, the traffic signal and road 

construction evidence incomprehensible. (Resp. Ex. 2e pp. 1529, 1531, 1533, 

1536, 1539, 1546) Mr. Abernathy argued that, considering this evidence, there was 

“no way Joey Watkins could have gotten down there and turned around” and 
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committed the crime in the time allowed. (Resp. Ex. 2e p. 1539) Mr. Abernathy 

further argued that “I don’t know how they are going to answer this 7:15 Kingston 

problem.” (Resp. Ex. 2e p. 1546) As seen above, the State was able to “answer” 

this problem because of the failure of the defense to show the times in the cell 

records and the 911 records were both GPS synchronized and the failure to offer 

the other evidence establishing the impossibility of Mr. Watkins’ presence. 

The testimony of Mr. Abernathy was taken by deposition for the state habeas 

case. Although during this testimony Mr. Abernathy testified generally about his 

disagreement with Mr. Watkins’ issues he acknowledged that the driving times 

were “very important” to his theory of defense at trial. (Abernathy Depo. p. 42) He 

testified that he was familiar with the distances involved, having driven them with 

an investigator who could have testified for the defense, and that Dr. Steffes was 

the expert when it came to the interpretation of the cell tower evidence. (Abernathy 

Depo. pp. 33, 39) He also acknowledged that any resources needed to strengthen 

Dr. Steffes’ testimony at trial would have been made available. (Abernathy Depo. 

p. 26) 

In affirming Mr. Watkins’ conviction, this Court singled out the testimony of 

Yvonne Agan. After first noting that Ms. Agan’s testimony showed “particular 

guarantees of trustworthiness” the Court held that “the trial court correctly 

recognized that this statement constituted the only evidence that showed appellant 
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had previously shot at the victim in his truck.” Watkins v. State, supra at 580. In 

fact, Ms. Agan’s testimony at Mr. Watkins’ trial should have been highly suspect. 

In spite of the finding that “the victim had a close, trusting and loving relationship 

with Agan, who loved him like he was her own son and considered him to be a part 

of her family and that he would come to talk to her and confided in her when he 

had problems,” id., Ms. Agan did not contact the District Attorney until the 

weekend before the beginning of the trial, approximately 18 months after Mr. 

Dawkins’ murder, to give her information. (Resp. Ex 2e p. 27; Resp. Ex. 2e p. 

1155) In spite of knowing the victim’s family, she apparently never contacted them 

about the incident to which she testified. (Resp. Ex. 2e p. 1156; Pet. Ex. 3 pp. 14-

15) 

 At the trial of Mr. Watkins’ co-defendant Ms. Agan also testified, but her 

testimony was critically different in the co-defendant’s trial on exactly the subject 

that this Court relied on in finding her previous testimony material: “the only 

evidence that showed appellant had previously shot at the victim in his truck.” id. 

At the habeas hearing Mr. Watkins’ introduced, without objection, a certified copy 

of Ms. Agan’s testimony in the co-defendant’s trial. (HC p. 51) In that trial, instead 

of the victim telling her that Mr. Watkins’ was shooting at him, she testified that 

the victim “was trying to say he didn’t know what they were throwing at him, 

doing, I don’t know.” (Pet. Ex. 3 p. 7) 
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Additional facts will be cited as necessary below. 

III. Reasons The Petition Should Be Granted 

Under 28 U.S.C. § 2254(d), a federal court may grant habeas corpus relief on 

claims that were previously adjudicated in a state court if the adjudication in the 

state courts involved an unreasonable application of clearly established federal law, 

as determined by the United States Supreme Court. A state court decision 

“involves an unreasonable application of clearly established federal law” when the 

“decision…correctly identifies the governing legal rule but applies it unreasonably 

to the facts of a particular prisoner’s case…,” Williams v. Taylor, 529 U.S. 362, 

407-408, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000). (quoting 28 U.S.C. § 

2254(d)(1)), or if the state court decision “identifies the correct governing 

[Supreme Court] legal principle…but…refuses to extend the governing principle to 

a context in which the principle should have controlled.” Carr v. Schofield, 364 

F.3d 1246, 1250 (11
th

 Cir. 2004) (quoting Ramdass v. Angelone, 530 U.S. 156, 

166, 120 S. Ct. 2113, 147 L. Ed. 2d 125 (2000)). Mr. Watkin’s case was heard 

before a state superior court judge who issued an order with findings of fact and 

conclusions of law denying his state habeas petition. The Georgia Supreme Court 

affirmed the denial of the state petition without revisiting the state habeas court’s 

order. The state habeas judge’s order did identify the correct governing legal rule 

but applied it unreasonable to the facts of this case and failed to extend the 
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governing legal principles to this case where the principle should have controlled, 

as argued below. 

 

a. Ineffective Assistance Of Counsel 

A fair trial is one in which evidence subject to adversarial testing is 

presented to an impartial tribunal for resolution of issues defined in advance of the 

proceeding. The right to counsel plays a crucial role in the adversarial system 

embodied in the Sixth Amendment, since access to counsel's skill and knowledge 

is necessary to accord defendants the "ample opportunity to meet the case of the 

prosecution" to which they are entitled. Adams v. United States ex rel. 

McCann, 317 U.S. 269, 275-76 (63 S. Ct. 236, 87 L. Ed. 268) (1942). For this 

reason, the Supreme Court has long held that the right to counsel contemplates the 

right to the effective assistance of counsel. McMann v. Richardson, 397 U.S. 759, 

771 n.14 (90 S. Ct. 1441, 25 L. Ed. 2d 763) (1970).  

The decision of the Supreme Court of the United States in Strickland v. 

Washington, 466 U.S. 668 (104 S.Ct. 2052, 80 L.Ed. 2d 674) (1984) provides the 

standard for analyzing Mr. Watkins’ claim of ineffective assistance of counsel. 

Smith v. Francis, 253 Ga. 782 (325 S.E.2d 362) (1985). Strickland provides the 

standard for analyzing claims of ineffective assistance of counsel and sets out a 

two-prong test that asks whether counsel’s performance was deficient and whether 
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the defendant was prejudiced by his mistakes. Strickland v. Washington, supra at 

687. 

The proper measure of an attorney's performance under the first prong of 

that test is "reasonableness under prevailing professional norms." id. There is a 

rebuttable presumption that counsel's performance was reasonable. The defendant 

has the burden of overcoming that presumption by identifying specific acts or 

omissions of counsel that were outside the wide range of professionally competent 

assistance. id. Every effort must be made to "eliminate the distorting effects of 

hindsight by reconstructing the circumstances of counsel's challenged conduct and 

evaluating it from counsel's perspective at the time" of the trial. id. at 689. 

"[S]trategic choices made after thorough investigation of law and facts relevant to 

plausible options are virtually unchallengeable; and strategic choices made after 

less than complete investigation are reasonable precisely to the extent that 

reasonable professional judgments support the limitations on investigation." id. at 

690-91. 

However, invoking the words "tactics" and "strategy" does not automatically 

immunize trial counsel against a claim that a tactical decision or strategic 

maneuver is an unreasonable one no competent attorney would make under the 

same circumstances. Tactics and strategy provide no talismanic protection against 

an ineffective assistance of counsel claim. Benham v. State, 277 Ga. 516 (591 
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S.E.2d 824) (2004).  “A decision cannot be fairly characterized as ‘strategic’ 

unless it is a conscious choice between two legitimate and rational 

alternatives. It must be borne of deliberation and not happenstance, 

inattention, or neglect.” Wood v. Allen, ___U.S.___ (130 S. Ct. 841, 175 L.Ed. 

2d 738, U.S. LEXIS 763) (2010). This Court must decide whether trial 

counsel’s failure to introduce the critical evidence “stemmed from 

inattention, not strategic judgment.” Wiggins v. Smith, 539 U.S. 510, 526 (123 

S. Ct. 2527, 156 L. Ed. 2d 471) (2003).  

In this case, while it was in fact counsel’s strategy to litigate the factual 

issues concerning the impossibility of Mr. Watkins being at the scene of the crime 

at the critical time, he simply failed, through inattention and neglect, to present the 

most compelling evidence available. This tactical decision or strategic error was an 

unreasonable one no competent attorney would make under the same 

circumstances given the compelling nature of the evidence. 

In spite of Mr. Abernathy’s testimony at his deposition, it is clear from his 

closing argument and the testimony of Mr. O’Dell at the habeas hearing, that his 

trial strategy was centered on the cell tower evidence he did present and the time, 

distance and other evidence he failed to present. His arguments that there was “no 

way Joey Watkins could have gotten down there and turned around” in time to 

commit the crime and “I don’t know how they are going to answer this 7:15 
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Kingston problem” is exactly the point Mr. O’Dell made in his testimony at the 

hearing. The difference is that at the hearing the record was completed with the 

time, distance, precise measurement, synchronization and other evidence Mr. 

Abernathy failed to present at trial. Again, as Mr. O’Dell testified, “just having the 

cell tower locations and coverages is meaningless unless you tie it up with the 

distances.” 

For this reason, Mr. Abernathy’s failure to introduce this evidence was so 

egregious that it “overcome[s] the presumption that, under the circumstances, the 

challenged action might be considered sound trial strategy”. Strickland v. 

Washington, supra, at 689. This is because the Sixth Amendment guarantees that 

trial counsel performs at a level that produces “a trial whose result is reliable.” id 

at 687. “In adjudicating a claim of actual ineffectiveness of counsel, a court should 

keep in mind that the principles we have stated do not establish mechanical rules. 

Although those principles should guide the process of decision, the ultimate focus 

of inquiry must be on the fundamental fairness of the proceeding whose result is 

being challenged.”  id. at 696.  Roe v. Flores-Ortega, 528 U.S. 470, 479 (120 S. Ct. 

1029, 145 L. Ed. 2d 985) (2000).  “Even assuming that counsel in this case 

knowingly made the tactical decision [not to introduce the evidence], it is not a 

reasonable decision a competent attorney would have made under the same 

circumstances.” Benham v. State, supra, at 518. 
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In his Brief in Answer-Response, (Doc. 1, Attachment 1) Respondent cited 

findings of fact made by the state courts. The state court factual findings fail to 

even address the specific factual allegations Mr. Watkins made both in the state 

courts and in his petition in this Court. The Respondent argues that the state court 

found that trial “counsel did travel with an investigator the distances involved and 

concluded that the state’s theory could also be supported by the cell phone tower 

evidence.” (Doc 1, Attachment 1 p. 8) Trial counsel, however, never explained 

how Mr. Watkins could have driven the 8.2 miles involved in the time between 

relevant phone calls and the state court finder of fact simply accepted trial 

counsel’s conclusion.  

Respondent also argues that “counsel had strategic reasons for not putting 

forward certain evidence at petitioner’s trial regarding the distances travelled and 

the cell phone tower locations.” (Doc 1, Attachment 1 p. 8) There is in fact no 

rational strategic reason for not putting up evidence that supports your theory of 

defense and establishes the impossibility of your client being at the scene of the 

crime at the time it was committed. This is not is “a reasonable decision a 

competent attorney would have made under the same circumstances.” Benham v. 

State, supra, at 518. This reasoning applies likewise to the state court’s finding that 

trial counsel “opted not to rely on the investigator-timed driving distance evidence 

because it was too close to base the entire defense theory on that alone.” (Doc 1, 
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Attachment 1 p. 8) While in an ordinary case this decision would be entitled to a 

reviewing court’s deference, here the theory would have exonerated Mr. Watkins 

by empirical scientific evidence. 

The prejudice prong of the Strickland test for ineffective assistance of 

counsel is the same test that is used to determine the materiality of favorable 

information that was not disclosed to the defense by the prosecution. Strickland v. 

Washington, supra, at 694-95. "The defendant must show that there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." id. That burden of proof is lower than a 

preponderance of the evidence. id.  

In Nix v. Whiteside, 475 U. S. 157, 175 (106 S. Ct. 988, 89 L. Ed. 2d 123) 

(1986), the Court held that “a defendant need not establish that the attorney's 

deficient performance more likely than not altered the outcome in order to 

establish prejudice under Strickland." See Miller v. State, 285 Ga. 285 (676 S.E.2d 

173) (2009) (to determine prejudice, a defendant has to show that there was a 

reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceeding would have been different); Schofield v. Gulley, 279 Ga. 413, 416 (614 

S.E.2d 740) (2005). Although Mr. Watkins argues that the omitted evidence would 

have shown the impossibility of his being at the scene when the crime was 

http://vlex.com/vid/19975605
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committed, this is not the standard for judging the ineffective assistance of counsel 

claim. He only has to meet the less strict standard of the omitted evidence creating 

a reasonable probability the outcome would have been different. “To show that 

defense counsel's deficient performance so prejudiced him that the outcome of the 

trial would have been different but for counsel's error, appellant's burden is to show 

only a reasonable probability of a different outcome, not that a different outcome 

would have been certain or even ‘more likely than not’” See Cobb v. State, 283 Ga. 

388, 391 (658 SE2d 750) (2008).  

The fact that the omitted evidence does show the impossibility of Mr. 

Watkins presence at the scene of the crime does demonstrate that the state court 

proceedings “resulted in a decision based upon an unreasonable determination of 

the facts in light of the evidence presented in the state court proceedings.” (A state 

court decision “involves an unreasonable application of clearly established federal 

law” when the “decision…correctly identifies the governing legal rule but applies 

it unreasonably to the facts of a particular prisoner’s case…,” Williams v. Taylor, 

supra (quoting 28 U.S.C. § 2254(d)(1), or if the state court decision “identifies the 

correct governing [Supreme Court] legal principle…but…refuses to extend the 

governing principle to a context in which the principle should have controlled.” 

Carr v. Schofield, 364 F.3d 1246, 1250 (11
th

 Cir. 2004) (quoting Ramdass v. 

Angelone, 530 U.S. 156, 166, 120 S. Ct. 2113, 147 L. Ed. 2d 125 (2000)). 
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The omitted evidence at Mr. Watkins’ trial easily establishes that there is a 

reasonable probability that the outcome of the trial would have been different had 

the evidence been introduced. There was “no way,” as Mr. Abernathy argued to the 

jury in closing argument, Mr. Watkins could have traveled the 8.2 miles between 

the 7:15 cell phone call and the 7:19 911 dispatch, through four traffic signals and 

road construction. It would have been, as Mr. O’Dell testified, impossible. (HC p. 

43) Had Mr. Abernathy introduced the time and distance evidence, along with the 

evidence that the cell records and 911 clocks gave the same time, the precise 

coverage measurements and the presence of road construction and traffic signals, 

the state would have been unable to “answer this 7:15 Kingston problem” as 

counsel argued. 

Another reason the time and distance evidence was critical to the defense 

was to rebut the trial testimony of Barry Mullinax. Mr. Mullinax testified that he 

was travelling north on Hwy. 27 in a red and grey Ford Ranger and saw Joey 

Watkins shoot a gun at a pickup truck. (Resp. Ex. 2a, pp. 241-278) Although Mr. 

Mullinax was thoroughly impeached by prior inconsistent statements (Resp. Ex. 2a 

pp. 260-279) and the testimony of a chief police investigator Detective Jim Moser, 

(Resp. Ex. 2b pp. 408, 454-455) the Georgia Supreme Court, in its findings of fact, 

found that “one eyewitness identified Appellant as the shooter.” Watkins v. State, 

supra at 579. 
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The time and distance evidence would have provided further impeachment 

of Mr. Mullinax. Mullinax’s testimony was consistent with the testimony of 

Wayne Benson except Mr. Benson testified that he did not see a red pickup truck 

between him and the accident. Because Mullinax also testified that he saw a shot 

fired from behind the pickup truck and that the pickup truck and the car passed him 

on Hwy. 27 going north, for Mr. Watkins to have been the shooter he would still 

have had to travel the 8.2 miles discussed above, consistent with Mr. Benson’s 

testimony and through the traffic lights and road construction, (HC pp. 38, 40, 41) 

between the 7:15 p.m. cell phone call and the 7:19 p.m. 911 dispatch. This scenario 

is still the impossibility argued above in this brief, by Mr. Abernathy at trial and 

Mr. O’Dell in his testimony at the hearing and would have completely discredited 

Mr. Mullinax’s testimony at trial. 

The habeas trial court’s order denying the petition found that trial “counsel 

did get the information before the trial jury that he now claims he did not: namely, 

that there was no way Petitioner could have been near the murder scene based on 

the cellular tower evidence.” (Habeas Order p. 10) In support of this finding, 

however, the court cites trial counsel’s argument and testimony from Dr. Steffes at 

trial that the 7:15 cell phone call could not have originated from the murder scene 

and connected with the Kingston tower. (Habeas Order p. 9) But this fact was not 

at dispute at trial because the State’s expert, Mr. Bahn, testified to the same thing. 
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(Resp. Ex 2e pp. 642-644) Neither Mr. Bahn’s nor Dr. Steffes’ trial testimony  

directly addressed the factual scenario of a 7:15 call connecting to the Kingston 

Tower and the cell phone handset then being able to travel from the last point such 

a connection was possible to the location where Mr. Wayne Benson first saw the 

white truck and blue car and then back to the crime scene before the 7:19 911 

dispatch. 

The habeas trial court also found that “[p]etitioner does not 

acknowledge…that evidence of the distances involved was put before the trial jury 

via maps.” (Resp. Ex. 2e , State’s Ex. 29 and 30) (Habeas Order pp. 10-11). In fact, 

the cell tower coverage maps introduced at trial did have keys which showed a 

distance scale; however neither side elicited testimony pointing this out to the jury 

nor mentioned this during closing arguments. More important, the jury was not 

given a definite location from which to start measuring from and there was no 

evidence concerning driving times nor traffic lights or road construction. Finally, 

as argued above, without knowing that the cell records and 911 records were 

synchronized, the relevant call times were meaningless for accurately measuring 

time to distance travelled. It is instructive that the Georgia Supreme Court in 

affirming Mr. Watkins’ conviction, and in possession of the maps as part of the 

appellate record, did not address the impossibility issue finding only that 

“[a]ppellant’s cell phone records established that he was in the area at the time of 
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the attack…” Watkins v. State, at 579. It would have been impossible for the jury 

or the Georgia Supreme Court to reach any other conclusion based on the record at 

the close of evidence at trial and on appeal. 

b. Actual Innocence 

In Herrera v. Collins, 506 U.S. 390, 417 (113 S. Ct. 853) (1993), the 

Supreme Court assumed “for the sake of argument” a truly persuasive 

demonstration of actual innocence made after a person’s conviction could form a 

basis for habeas corpus relief. see Felker v. Turpin, 83 F.3d 1303, 1312 (11th Cir. 

1996). 

Courts have held that a defendant may collaterally attack a conviction when 

he is able to establish actual innocence in light of newly presented evidence. 

Fountain v. United States, 357 F.3d 250, 255 (2
nd

 Cir. 2004). To show actual 

innocence, a petitioner must prove that he is factually innocent. Bousley v. United 

States, 523 U.S. 614, 623 (118 S. Ct. 1604, 140 L. Ed. 2d 828) (1998). In Schlup v. 

Delo, 513 U.S. 298, 327 (115 S. Ct. 851, 130 L. Ed. 2d 8008) (1995), the United 

States Supreme Court held that In order to establish a miscarriage of justice based 

on actual innocence, a petitioner must support allegations of constitutional error 

"with new reliable evidence--whether it be exculpatory scientific evidence, 

trustworthy eyewitness accounts, or critical physical evidence--that was not 

presented at trial," which establishes that "it is more likely than not that no 
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reasonable juror would have found [the] petitioner guilty beyond a 

reasonable doubt." Id. The exception is "exceedingly narrow in scope" because it 

requires proof of actual innocence, not just legal innocence. Johnson v. Alabama, 

256 F.3d 1156, 1171 (11th Cir. 2001).  

“[S]ubstantive due process prevents the government from engaging in 

conduct that shocks the conscience, or interferes with rights implicit in the concept 

of ordered liberty.” United States v. Salerno, 481 U.S. 739, 746 (107 S. Ct. 2095, 

95 L. Ed. 2d 697) (1987) (quotations and citations omitted). “[C]onduct intended to 

injure in some way unjustifiable by any government interest is the sort of official 

action most likely to rise to the conscience-shocking level.” Tinker v. Beasley, 429 

F.3d 1324, 1328 (11th Cir. 2005).  

Mr. Watkins incorporates by reference the factual allegations contained 

above. It is clear that with the omitted time and distance evidence, including the 

evidence of the road construction and traffic signals he would have driven through 

and the more precise cell tower evidence, in conjunction with the evidence that 

was presented at his trial, by the state through Wayne Benson, it would have been 

impossible for Mr. Watkins to have been at the scene of the murder at the time it 
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took place. The state has no legitimate interest in the continued incarceration of a 

factually innocent man. 
4
 

 

Conclusion 

For the reasons set out above, Mr. Watkins requests that this Court grant his 

Petition for Writ of Habeas Corpus 
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4
 Respondent claims that Mr. Watkins is attempting to present “new” factual claims not presented 

to the state habeas court. (Doc 1, Attachment 1 pp. 10-12) Mr. Watkins’ response is that these 

claims were presented to the state court, as cited above in this brief, and will be reflected in the 

exhibits respondent has yet to file with this Court 
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P R O C E E D I N G S 

THE COURT: Let's get Mr. Watkins in here. 

Mr. Siemon, are you ready? 

MR. SIEMON: Yes, Your Honor. 

THE COURT: You may proceed. 

MR. SIEMON: If I could just briefly 

ASST. ATTY. GEN. ZISOOK: May I, Your Honor? 

I'm sorry. May I invoke the rule of sequestration? 

THE COURT: Sure. Do you want to bring your 

witnesses in and we'll swear them, or just keep them 

out. Either one. 

ASST. ATTY. GEN. ZISOOK: We can keep them 

out. 

MR. SIEMON: Whatever you want to do, Judge. 

ASST. ATTY. GEN. ZISOOK: I don't have any 

witnesses here, Your Honor, and I was going to mention 

that we've already talked to Mr. Siemon about this. We 

were going to ask the Court if we could leave the 

record open. Petitioner's former lead trial counsel on 

this case, his name is Rex Abernathy, we had subpoenaed 

him to be at this hearing. He indicated that he has a 

conflict. We plan to take his testimony by deposition 

and so we're asking to leave the record open for that. 

Also, the former Assistant District Attorney who 

tried this case is now a sitting Superior Court Judge. 

2 
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At this point it doesn't seem that her testimony would 

be necessary; however, if in the course of today's 

proceedings it should become apparent that we'll need 

her testimony, we'd ask that the record be left open so 

that we may provide that information, again either by 

deposition or affidavit. But we didn't want to bring 

her here if it's unnecessary because as I said, she's a 

sitting Superior Court Judge now. 

MR. SIEMON: We don't have any objection to 

leaving the record open for Mr. Abernathy's deposition. 

We don't have any objection to leaving the record open 

for the deposition of the Judge if that becomes 

necessary. I don't believe it will. 

THE COURT: All right, sir. Thank you. 

ASST. ATTY. GEN. ZISOOK: Thank you, Your 

Honor. 

MR. SIEMON: Judge, if I could just give you 

take just a couple of minutes to give you some idea 

of what it is that we're here about. 

THE COURT: Sure. 

MR. SIEMON: In essence, this is an 

ineffective -- we've got two claims. And I know that 

there have been several petitions filed, but we're 

basically traveling on two claims. The first claim is 

an ineffective assistance claim. The basis of that 

3 
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claim is that there was evidence that could have proven 

absolutely that Mr. Watkins could not have been at the 

scene where this -- where this crime was committed, and 

trial counsel did not introduce that evidence at trial. 

The second claim is an actual innocence claim. 

And essentially both claims are based on the same 

facts. But the actual innocence is that under the 

facts that were available and the facts that we have 

now, there's no possible way Mr. Watkins could have 

committed this crime. And I know that the last one, 

actual innocence claim, isn't very supportive of us at 

this point, but the United States Supreme Court 

recently took a Georgia case that had an actual 

innocence claim, the Troy Anthony Davis case out of 

Savannah, and remanded that down to the Federal Court 

for a hearing, so we feel like that issue, it's a live 

issue. There's no real precedence for it now. There's 

some federal cases that have cited actual innocence 

claims, but no state law. And we'll concede that at 

the outset. 

THE COURT: All right. 

MR. SIEMON: Essentially, Your Honor, in 

honor of the Georgia-Florida football game, this case 

is based on TD'S, time, distance and signal. In 

essence, we have a map of road here. 

4 
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THE COURT: You can leave it there. I'll 

get around here where I can see it. 

MR. SIEMON: Okay. In essence, and I want 

to quote from the District Attorney's closing argument 

at the trial. She said at 7:15 -- you're going to hear 

evidence. We submitted an affidavit with the amended 

petition from Dr. Paul Steffes, who's a professor at 

Georgia State University. He did testify at the trial, 

but as you're going to see, his testimony was not 

complete. 

Dr. Steffes -- and the State also called an 

expert, and the experts agree that at 7:15, Mr. Watkins 

made a call that was picked up by the Kingston Tower, 

the Kingston Cell Phone Tower. Now, the Kingston Tower 

would be off in this area. Dr. Steffes is going to 

testify that after taking measurements, this is the 

closest place to the scene of the crime that you can 

pick up the Kingston Tower. And as the District 

Attorney said in her closing argument, that was at 

7:15. And that's supported by evidence in the record. 

She also said made the call from the Chulio Road area. 

Now, the Chulio Road area is right in here. It's 

a little bit further it's a little bit closer to the 

scene than the evidence would support, but it's close. 

Made the call from the Chulio Road area. He traveled 

5 
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four minutes and he got down somewhere around the Floyd 

College. Well, the evidence is going to be that it's 

4.4 miles from here to here. That's where -- that's 

where the shooting occurred. But Floyd College is down 

here. It's 7.1 miles. And there was an eyewitness at 

the trial who was behind who was coming home from 

work. He got behind the victim's truck and a car that 

contained the perpetrators. He first saw them down 

he said, his testimony was around the camper place. 

Now, the camper place is 6.3 miles from where the last 

place you can pick up the Kingston Tower. But Mr. 

Watkins would had to have placed the call at 7:15. He 

would have had to drive the 6.3 miles down to there. 

The eyewitness said at one point he saw that car 

stop, and then they took off and he lost them. But he 

saw them again at the Walker Mountain Road where they 

got stopped again by a traffic light. And then as he 

was approaching, they took off again. He was right 

behind them. He said one- to two-tenths of a mile 

behind them when he suddenly saw the pickup truck veer 

off the road. He pulled off to the side of the road 

and immediately called 9-1-1. 9-1-1 -- 9-1-1 

dispatched a -- made the -- dispatched the first 

emergency responder at 7:19. So if you give -- if you 

give the State's case the entire benefit of the doubt 
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that this call was placed at 7:15.01, if the -- I think 

you would have to give at least thirty seconds for the 

eyewitness to see the car veer off the road, for him to 

pull off to the side, dial 9-1-1, have that call 

received and have 9-1-1 dispatch a unit. So we're 

subtracting from the 7:19 thirty seconds. That would 

-- that means that Mr. Watkins, in four and a half 

minutes, if he was the perpetrator, and according to 

the -- taking the State's -- the Prosecutor's closing 

argument at face value and accepting her theory, he 

would had to have placed that call at 7:15, driven down 

here, which is 6.3 miles, turned around and driven back 

to the scene of the crime. That would be 8.2 miles in 

four minutes and thirty seconds. 

Now, at trial, the trial lawyers made several 

mistakes. First, they didn't prove that the 9-1-1 time 

was synchronized with the -- with the --

THE COURT: With the cell phone tower. 

MR. SIEMON: -- with the cell phone records. 

We have that evidence today. They also inexplicably -

and you'll hear about this, Judge. They didn't put up 

any evidence about the distance or the driving time. 

The lead trial counsel, Mr. Abernathy, when he was 

questioned by associate counsel why aren't you doing 

this, why aren't you doing this, his response was the 

7 
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jurors know how far it is. And that is -- that's going 

to be the essence of our case today. And I think that 

it's -- that the signal evidence is irrefutable, the 

distance evidence is irrefutable. And we don't know 

how fast he was driving. 

There's also -- we're also going to introduce 

Department of Transportation records today showing that 

there was a bridge under construction in this area up 

here. And even though this is four lanes, it's got 

limited access, but it is four lanes. Where the bridge 

was construction where the bridges were under 

construction, it was narrowed to one lane in each 

direction. So he would had to have -- if he was in a 

NASCAR vehicle, he would had to have traveled somewhere 

around 150 miles an hour to factor in the stops. 

Factoring in the stops and the bridge under 

construction is really not possible, and that's going 

to be our evidence. 

THE COURT: All right, sir. 

MR. SIEMON: We would call Paul Steffes. 

THE COURT: Mr. Zisook wants to respond, I 

think, or do you? 

ASST. ATTY. GEN. ZISOOK: Thank you, Your 

Honor. Just to lay the foundation for you what this 

case is, Petitioner is challenging his July 2nd, 2001, 

8 



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 9 of 155

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Floyd County jury trial conviction for felony murder 

that was predicated on aggravated assault, possession 

of a firearm during the commission of a crime, 

stalking, and aggravated assault. Petitioner was 

sentenced to life imprisonment for felony murder. He 

received five years consecutive on the possession of a 

firearm charge and 12 months on the stalking. The 

convictions and sentences were affirmed on direct 

appeal in Watkins v. State, 276 Ga. 578, that's a 2003 

copy. I have a courtesy copy for Your Honor. 

THE COURT: The appellate decision? 

ASST. ATTY. GEN. ZISOOK: May I approach? 

THE COURT: Yes. Any objection to putting 

that in the record? 

MR. SIEMON: No objection. 

THE COURT: All right. 

MR. SIEMON: In fact, if he wants to move 

all of his records and transcripts into the record at 

this point, Judge, we don't have any objection to that. 

ASST. ATTY. GEN. ZISOOK: I can do that, 

Your Honor. I have what has been marked as 

Respondent's Exhibits 1 through 6. Respondent's 

Exhibit 1 is a copy of the Georgia Supreme Court 

Clerk's record; 2 -- and this is 2A through F, it's 

multiple volumes of the trail court -- I'm sorry, of 
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the trial transcript. And I point out that 

Respondent's 2F is a portion of the transcript. It's 

one witness' testimony, Mark Free. For some reason 

this portion of testimony was not included in the rest 

of the transcript, so it's out of order here, but 

that's why that's in there separately. Respondent's 3 

is a motion for new trial transcript. Respondent's 4 

is the appellate's brief on appeal. Respondent's 5 is 

appellee's brief by the District Attorney. 

Respondent's 6 is the appellee's brief by the Attorney 

General. 

THE COURT: All right. Those are admitted 

into the record in this case. 

MR. SIEMON: I've already looked at them, 

Judge. I went over to the Attorney General's office 

last week. 

ASST. ATTY. GEN. ZISOOK: I can keep these 

here in case we need to refer to them. 

THE COURT: All right. 

MR. SIEMON: So we have no objection to the 

admission of those documents. 

THE COURT: Okay. Thank you. They're 

admitted. 

MR. SIEMON: Your Honor, we would also like 

to tender what we've marked as Petitioner's Exhibit 

10 
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Number 1. It's an affidavit of Cynthia Cooper, 

Assistant Director of Floyd County 9-1-1. I served a 

copy under the statute, I served a copy to the Attorney 

General's office. 

ASST. ATTY. GEN. ZISOOK: 

objection, Your Honor. 

I'm sorry. No 

MR. SIEMON: We'd also tender Petitioner's 

Exhibit Number 2. Those are the Department of 

Transportation records that I mentioned before a minute 

ago. 

THE COURT: Any objection? 

ASST. ATTY. GEN. ZISOOK: No objection, Your 

Honor. 

THE COURT: They're admitted. 

MR. SIEMON: Your Honor, also attached to 

the amended petition was the affidavit of Dr. Steffes. 

The statute says that when you file a petition, you're 

supposed to file affidavits. I know most people don't, 

but -- and I'm not sure whether we need to move that 

into evidence, but I think to be -- to be safe, we 

would move that into evidence. The State was served a 

copy of that also at the time. It was also attached to 

the State's copy of the -- for the first amended 

petition. 

ASST. ATTY. GEN. ZISOOK: Your Honor, I 
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would object to -- well, either I object to the 

admission of that affidavit, or to Dr. Steffes 

testifying. It would be cumulative evidence which 

would also make it improper bolstering. It's my 

understanding that Dr. Steffes is going to -- is 

planning on testifying. 

MR. SIEMON: He's here, Judge. And 

actually, what -- and he's going to testify essentially 

to what's in the affidavit; however, there are some 

attachments to the affidavit that I wanted him to 

testify about, and I don't really care about the 

affidavit just so long as he --

THE COURT: You're going to cover it in his 

testimony? 

MR. SIEMON: 

in his testimony. 

Yes. We're going to cover it 

THE COURT: Okay. We'll let him testify and 

rely on that. 

MR. SIEMON: Okay. We would call --

ASST. ATTY. GEN. ZISOOK: I was going to --

MR. SIEMON: Oh, I'm sorry. 

ASST. ATTY. GEN. ZISOOK: finish 

addressing Petitioner's grounds. He said he had the 

two grounds. One is ineffective assistance of counsel. 

As we said, we're leaving the record open. Mr. 
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Abernathy should be able to address these claims. And 

I also -- as to the actual innocence claim, Petitioner 

acknowledged that that is not actually a claim in State 

Habeas Corpus. It's not actually even a Federal Habeas 

Corpus claim, per say. I don't know how much the Court 

would want me to go into that because as he said, he 

does concede that that is not actually a claim for 

State Habeas Corpus. 

Inasmuch as he's challenging the sufficiency of 

the evidence, that was raised on direct appeal and 

decided adversely to Petitioner. Inasmuch as he's 

saying that there are new facts or new evidence, that 

again isn't for State Habeas Corpus. That -- if there 

is new evidence that Petitioner is alleging shows that 

he is innocent or couldn't have committed the crime, an 

extraordinary motion for new trial would be the venue 

to pursue that claim. So I'm not entirely sure what 

the actual innocence claim really is. It's not a State 

Habeas Corpus claim. It's not insufficiency of the 

evidence. It's not that there -- it can't be that 

there is new evidence showing that he was innocent 

because none of those would be claims for State Habeas 

Corpus, Your Honor. 

And I'm not going to try and argue with whether 

the Petitioner could have traveled "x" distance, what 
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the distance was, what the time was, any of those 

things because, as Your Honor knows, we're not here to 

try the case. That's already been done. Inasmuch as 

Petitioner is alleging that -- that Dr. Steffes is 

going to show here that Petitioner couldn't have made 

these phone calls or been where they said he was, I'd 

also point out to the Court, in the trail transcript at 

pages 1377 through 1401 Dr. Steffes testified at trial. 

And his testimony was that there was no way 

Petitioner's cell phone could have made the call. The 

same thing he's alleging today. He has a little bit 

more evidence, I guess, to back up that claim, but the 

conclusion is the same. The basis for the conclusion 

is the same, so ultimately as I said, inasmuch as it's 

an ineffective assistance of counsel claim, we can 

we'll have Mr. Abernathy address that. Otherwise, 

though, to say that he couldn't have committed these 

crimes, that isn't a claim for State Habeas Corpus, 

Your Honor. 

MR. SIEMON: Your Honor, just briefly in 

response to that, we aren't claiming that there's new 

evidence. This is all evidence that was available at 

the time, except for one witness and we can deal with 

that when we call that witness. But all this evidence 

was available and that's what we're going to show. And 
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it is an ineffective assistance of counsel claim, and 

basically we're traveling under the case of Benham v. 

The State, a Georgia Supreme Court case, 277 Ga. 517 

(2004). Essentially what this case says is that 

counsel -- counsel can't -- counsel has to make 

competent decision as to strategy. It's not enough for 

counsel to say my strategy was this, my strategy was 

that. That decision has to be a competent decision. 

And that's our argument, that any decision that was 

made not to introduce the evidence that we're going to 

introduce to Your Honor today was -- constitutes 

ineffective assistance of counsel. That's the -

that's the core claim that we're here about today. 

Now, we're also raising other claims because -

because I suspect that the law may, I'm not predicting 

that it will, but I'm suspecting that the law may 

change in that direction, and so we're raising those 

claims here in State Court as we're required to in the 

first instance, so that's where we are. 

THE COURT: All right. 

MR. SIEMON: Now, I will call Paul Steffes. 
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THEREUPON: 

PAUL STEFFES 

was called and, upon being first duly sworn, was 

examined and testified as follows on: 

DIRECT EXAMINATION 

BY: MR. SIEMON 

Q Would you sit down and state your name, 

spelling your last name for the court reporter, please? 

A Yes. My name is Paul Steffes. That's 

s-t-e-f-f-e-s. 

Q And give the Court some idea of your 

qualifications to be an expert witness in this case. 

A I'm currently a professor and also the 

Associate Chair in the School of Electrical and 

Computer Engineering at Georgia Tech in Atlanta. Also, 

I have testified in eight criminal cases. I was 

involved with the original Harper hearing, certifying 

that cell phone records could be used as a scientific 

basis for the determination of the position of a 

handset used in the commission of a crime. 

Q Your Honor, and that case is Pullin v. The 

State, 272 Ga. 747, it's September 11, 2000. Although 

Dr. Steffes is not mentioned by name in that case, he 

was one of the primary experts and he was qualified as 

an expert in that case. Dr. Steffes, do you remember 
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who first contacted you about this case? 

A Yes. Mr. Bill O'Dell called me on June 18, 

2001, and he had received my name from one of the 

prosecuting attorneys or through a second person that 

had received word of me through one of the prosecutors 

in DeKalb County about my expertise in cell phone 

analysis of coverage of towers and positions of 

handsets. 

Q And in response to that phone call, what did 

you do next? 

A On the following day, since it was -- they 

said it was a real hurry, I traveled to Rome, Georgia. 

I met with Mr. O'Dell and with Rex Abernathy, who was 

the attorney for the defendant, and then we went over 

to the Floyd County Courthouse or the Floyd County 

Justice Center and met with Tammy Colston, who was the 

prosecutor, and some of her staff. 

Q And so in that -- who was at that meeting? 

A 

Q 

A 

The meeting with Tammy Colston? 

Yes. 

There was at least one gentleman from the 

police force there, and I don't remember his name. 

There was myself. There was Rex Abernathy and Bill 

O'Dell. 

Q What happened after you had that -- after you 
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had that meeting? 

A Well, you know, I informed Ms. Colston that 

the evidence that she showed me from her prosecution 

expert, I said, was consistent with the story told by 

the defendant, and that she should be careful with her 

physical evidence because I felt it was likely that it 

was inconsistent with her arguments. We talked openly 

about the discussion of her arguments. After that, I 

went home to Atlanta and 

Q Let me back up just a little bit. During any 

of these meetings that you've already described, were 

you shown coverage maps? 

A Yes, I was. The coverage maps were available 

in Ms. Colston's office and we looked at the coverage 

maps that were going to be asserted by the prosecution 

expert who was an employee of AirTouch Verizon for the 

case. 

Q Your Honor, those coverage maps were made 

part of the record in the case and they're part of 

Respondent's Exhibits in the trial record. When you 

saw the coverage maps, did you -- what, if anything, 

did you tell trial counsel in regards to their 

accuracy? 

A I told both Mr. O'Dell and Mr. Abernathy, I 

said, you know, gentlemen, these records are completely 
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consistent with what you've relayed to me as your 

defendant's story. 

And Rex said, It does? 

I said, Yeah, yeah, it does. 

Q What about -- what about the accuracy of the 

maps themselves? 

A The maps that were presented by -- they 

seemed quite accurate. They seemed to they 

obviously were based on a model of which area around 

Rome, Georgia, that each tower covered. 

Q Describe what you mean by based on a model. 

A The folks at Verizon want to know how good 

coverage their towers -- Verizon and AirTouch, which 

was part of the company at the time, or they were 

assuming into Verizon, but wanted to know how well each 

tower covered the area around Rome. So they went out 

and made a few measurements, but most of their maps 

were based on something called a model, which was 

software that takes into account the local terrain and 

figures out how far out each tower can reach and 

provide coverage. 

Q What effect does terrain have on cell phone 

signals? 

A Terrain has significant effect on cell phone 

signals. Cell phone signals will not propagate through 
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dirt or mountains, so, you know, large obstructions, 

big buildings, mountains will prevent the signals from 

traveling through them, and therefore will limit the 

coverage of a tower. 

Q You're familiar with the Rome area? 

A 

Q 

Waycross 

A 

Q 

A 

Q 

Yes, I am. 

Is it flat like it is down here in 

No. It's --

-- or is it more mountains? 

No. Rome is very hilly. 

Did you -- did you tell -- or what, if 

anything, did you tell trial counsel concerning these 

models and their accuracy? 

A I told them after I inspected them -- again, 

this was done very quickly, but I told them that the 

models were basically -- you know, they appeared 

consistent with the topography that I knew of the area 

at the time. They were developed using a software 

package by a professor at -- I'm trying to remember the 

university, but a professor named C.Y. Lee, who is a 

very good modeler, so they -- the product that Verizon 

AirTouch used, the software product they used to 

develop these maps was valid. 

Q Was there -- would there have been any way to 
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test the signals more accurately? 

A Yes, there would because, you know, the 

question was that in the maps that were provided by 

Verizon, there were gaps, there were places where the, 

you know, model didn't indicate whether either tower, 

any of the towers could provide service. And since 

some of those areas were in -- or some of those places 

on the maps where good coverage wasn't provided was of 

question and was a source of argument. I suggested 

that we could just go out and measure. We could go and 

measure the coverage of the towers and we could 

definitively determine whether or not a cell phone 

could connect to a certain tower at that location. 

Q 

offer? 

A 

And did trial counsel take you up on that 

No, they did not. They said that there 

wasn't enough time and resources to put together such a 

measurement. 

Q After the -- after the trial, at some point 

in time did you come to make these measurements that 

you've just described? 

A Yes, we did because again, at trial there 

was, you know, a lot of discussion about these models 

and we figured that we would go ahead and resolve it 

once and for all whether or not what the coverage 
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provided by each tower or by specifically the Kingston 

Tower would be. 

Q Okay. And when did you -- tell the Court 

about going out and making the measurements. 

A Well, you contacted me -- Mr. Siemon 

contacted me in November or October of 2008, so it was 

a year ago, and said that he wanted to try to develop, 

you know, stronger evidence regarding the location of 

the handset, so we were able to rent a base station 

monitor system and connect it with antennas and test it 

extensively at Georgia Tech. And then on January 29 of 

2009, we transported the system to Rome and traveled 

around the areas of interest to this case and actually 

measured the coverage performance of the Kingston 

Tower. 

Q Would you have been able to make those same 

measurements back prior to the trial when you were 

contacted by trial counsel? 

A I would have. I mean, if they had been 

willing to come up with the cash and the effort and the 

time, you know, because you have to rent things. But, 

yeah, I mean, the resources existed then. All it was 

was just a matter of getting the time and the resources 

together to do it. But it could have been done in 

2001. 
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Q And as a result of taking these measurements, 

did you generate a map of the results of the 

measurements? 

A 

affidavit. 

Q 

A 

Yes, I did and it's a -- it's a part of my 

Do you have a copy of that now? 

Yes, I do. 

MR. SIEMON: Your Honor, I believe there's a 

copy attached to the Habeas Corpus petition. It should 

be one of the last pages of Dr. Steffes' affidavit. It 

would be the amended petition that was filed. 

THE COURT: Okay. I have ... 

A It would be Exhibit B from my affidavit. 

THE COURT: I've got his affidavit, but 

there -- well, it'll be in the file. We made these 

copies here. 

MR. SIEMON: It should be at the end of it. 

Do you have an extra copy of it, Dr. Steffes? 

A I have -- I can give him this one. 

MR. SIEMON: Wait a second. I may have a 

copy. 

THE COURT: I've probably got it here. 

MR. SIEMON: Here's a copy, Judge. This is 

what he's going to be testifying from. And this has 

been served -- may I approach? 
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THE COURT: Yeah, sure. 

MR. SIEMON: This has been served on the 

State. 

THE COURT: Okay. 

BY: MR. SIEMON 

Q Now, describe the -- what it is that you've 

got in front of you. 

A What's in front of me is a measurement --

THE COURT: 

it. Go ahead. 

I found it. Excuse me. I found 

A It's a map of Rome, Georgia, area. And it 

shows measurements we made of signals from the Verizon 

Kingston Tower, which is one of the towers in question 

in this proceeding, to which a phone was connected to 

find out at what locations one could complete cell 

phone contact with the tower in the areas that are of 

concern to this proceeding. So we had Mr. Siemon 

rented an SUV and we drove around. We had these -

this monitoring system set up so that we could stop at 

locations, and also we could drive continuously and 

make measurements of the signals from the tower. And 

by that we could determine whether or not a phone call, 

using that tower, could be originated at these 

locations. 

Anything marked in black meant that no signal from 
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the tower could be detected, and therefore one could 

not originate a cell telephone call at the locations 

marked with black dots. One could not originate a 

telephone call with the Kingston Tower when they were 

in the position of those black dots. 

The colored dots represent relative signal quality 

in areas where the tower did provide coverage, so as 

you can see that where the colored dots are are places 

where one could originate a phone call through that 

tower, and where the black dots are, those were places 

we measured where one could not. 

Q So where on this map, where is the 

Kingston Tower? 

A The Kingston Tower, on the map you'll see 

something marked Yellow Jacket Mountain. The Kingston 

Tower is on the other side of the dots. It's north of 

the dots from there. It's on a relatively it's on a 

small hill, but it's -- it's very close to where the 

most-orange dot is. There's a -- there are two orange 

dots. I know it's kind of hard to tell orange from 

brown, but there are two orange dots and that's the 

location of the Kingston Tower. Just north of Georgia 

20 and U.S. 411. 

Q And so if you start on the right-hand side of 

the map moving to the left-hand side as you're facing 
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it, are you moving towards the city of Rome? 

A 

Q 

Yes, sir, you are. 

Now, the -- it looks like there's a lot of 

colored dots and then there's the series of black dots, 

and then if you continue on that road, there's one 

green dot? 

A 

Q 

A 

Q 

That is correct. 

And are you familiar with the map of Rome? 

Yes, sir, I am. 

Is that green dot there next to Collier 

Springs Road? 

A Yes. It's at the location of Collier Springs 

Road and Georgia 20 and U.S. 411. Georgia 20 and U.S. 

411 overlap there. It's the same street. 

Q 

A 

Q 

So --

That's where the location is. 

So if you're on Georgia 20 and heading 

towards Rome, according to your measurements that would 

be the last place that you could connect with the 

Kingston Tower heading east? 

A That is correct. 

Q And as you continue through the city of Rome 

and start heading south towards Floyd College, there 

was no possibility to connect to the Kingston Tower at 

any point after that? 
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A That is correct. 

THE COURT: All right. Mr. Steffes, I was 

with you until just a moment ago. I see the one green 

dot there in that series of black dots, and your 

testimony is you can reach --

A You can connect there 

THE COURT: that tower right there? 

A -- because there's a hill there. There is a 

hill there, and so because of the extra elevation or 

height, you can make a connection with the tower which 

is well back east of you. But as soon as you go a 

little farther west on 20, you go over a little hill 

and you get to Chulio Road and there's no coverage at 

all. 

THE COURT: Mr. Siemon, that green dot, is 

that represented by the 1 on your --

MR. SIEMON: Yes. Yes, Your Honor. 

THE COURT:· -- map? 

MR. SIEMON: Yes. That's Collier Springs 

Road. 

THE COURT: Okay. 

MR. SIEMON: Well, actually, I'm sorry, it's 

Callier Springs, c-a-1-1-i-e-r. 

THE COURT: All right. 

BY: MR. SIEMON 
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Q And would it have been possible to have 

produced that map prior to Mr. Watkins' trial? 

A Yes, sir, it would have. 

MR. SIEMON: That's all I have. 

CROSS-EXAMINATION 

BY: ASST. ATTY. GEN. ZISOOK 

Q Now, Dr. Steffes, you -- do you remember your 

testimony -- I should say have you had a chance to 

review your testimony from the trial? 

A Yes, I did a month or two ago. 

Q So you remember generally what you testified 

to, correct? 

A Yes. 

Q And at trial you testified that there was no 

way that Petitioner's cell phone could have made that 

call, correct? 

A Well, no, that was not the intention. He 

could have made a call. The only issue was regarding 

the location. Cell phones can certainly -- I mean, I 

have no evidence that the cell phone wasn't 

functioning. 

Q Well, you testified, though, that there was 

no way his call could have connected to the Kensington 

Tower --

A Kingston, Kingston. 
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Q -- Kingston Tower; is that more in line with 

what you testified to? 

A From the location -- from the location that 

was asked at the time, yes. There was a location that 

was identified at trial and I responded that at that 

location, which was in the environs of Clayton -- I'm 

sorry, the environs of the college, the Floyd College 

area, that it could not have been -- it could not have 

been originated from there. 

Q And that's basically what you're saying today 

also, correct? 

A Right, but much of the evidence -- much of 

the cross-examine involved verifying -- or involved my 

interpretation of the model that had been asserted by 

the prosecution and those interpretations were -- if 

you read further, were a long, extensive discussion 

especially with Prosecutor Colston. So this -- this 

resolves any ambiguity that might have been introduced 

by that. 

Q Did you believe there were any ambiguities at 

the time? 

A Well, to me there was not, but in the same 

regard, there could be discussion -- well, I will say 

this, there would -- there could be discussion about 

the coverage, especially on the Rome bypass, and that 
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was Ms. Colston, you know, engaged me with a long 

string of discussion about that, and she was very upset 

with me. I was making an argument that you could 

connect to a tower there and she said, no, it's a white 

zone on the map and the white zone means there's no 

coverage. I said -- to her I responded, if you look 

late in my testimony, that it is possible. It's just 

that the model could not resolve which tower could 

provide reliable coverage. And so there were 

uncertainties that certainly were brought up at trial. 

Q Now, you're obviously a trained a 

well-trained scientist. You know how to conduct an 

experiment, right? 

A Sure. 

Q And that's something you did in this case? 

The first time at the trial, you conducted an 

experiment to determine if the State's case was viable, 

right? 

A No. We had no time to conduct an experiment. 

Essentially all I did was look at the evidence that was 

presented by the prosecution, the maps of coverage of 

towers, and they seemed reasonable, and essentially our 

discussion was completely based on that evidence. It 

was not based on -- because I had no time to prepare a 

measurement or an experiment of my own. 
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Q Well, sir, did you feel you had a proper 

basis for drawing the conclusions that you did at 

trial? 

A Sure. I had a proper basis, but it was still 

limited by the issue of the accuracy of the models. 

Q Well, so when you said that there was no way 

that the Petitioner's phone could have connected with. 

that particular tower at the time they said it did, did 

you feel that you had a basis for saying that? 

A Yes, I did. 

Q You did. You didn't feel like you needed 

more information in order to confidently assert that? 

A Well, it depends on -- the questions 

specifically where I said "no way" had to do with a 

specific location which was very far south on the 

exhibit here. It would be very far south, near Floyd 

College. So, yes, it was very clear from just 

inspecting topographic maps at that point there would 

not be coverage on U.S. 27 near the Floyd College area. 

That was what the question was in response to; however, 

other questions that were brought up at trial involved 

other aspects of the location of the handset. 

Q And I think you already said that the map you 

had looked at at trial was consistent with Petitioner's 

theory, correct? 
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A Yes. It's consistent, but in the same 

regard, there are areas in the model which again show 

locations of no coverage, or at least that was Ms. 

Colston's interpretation. And it was not clear as to 

whether or not the Defendant's cell phone could, in 

fact, connect -- Petitioner's cell phone could have 

connected there. So we had this very heated little 

discussion about that, and so this resolved that issue 

unambiguously. 

Q Now, ultimately did you think it was 

necessary to do the further investigation that you've 

done now? Did you think that that investigation was 

necessary to draw the conclusions that you drew at 

trial? 

A After the questions Ms. Colston brought up 

about the peripheral coverage, this is the coverage not 

in the immediate area of the crime scene as I've been 

told, but instead how close one could have been. Her 

questioning about whether or not someone could be at 

the intersection of Chulio Road and -- Chulio Road and 

Georgia 20, she made a big deal about that, whether or 

not that connection could be made. And she -- I wanted 

to be able -- so, yes, the answer is I would have felt 

far more comfortable having measured data when I went 

to trial to be able to respond to the questions of the 
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prosecutor. 

Q Now, you told trial counsel -- you told Mr. 

Abernathy that the maps you were looking at were 

consistent with his theory of the case; is that right? 

A 

Q 

That is correct. 

And you told him that you could testify at 

trial in that regard, correct? 

A Yes. That is correct. 

Q And you did this later investigation. It 

was, what, I guess eight or nine years later, correct? 

A Yes. In January -- this measurement was made 

on January 29, 2009. 

Q And there have been some changes to the 

cellular coverage out there since the murder, correct? 

A That's correct. 

Q And obviously the weather could have been 

different, things like that, correct? 

A Well, at the frequency -- you know, cell 

towers these days operate at two different frequencies, 

800 megahertz and 2000 megahertz. In the time when the 

crime was committed the towers only functioned at one 

frequency, 800 megahertz. So the main effect on 800 

megahertz tower coverage is actually foliage, leaves on 

trees. So that is why we selected January so that the 

foliage would match that of the time in which the 
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incident occurred. 

Q Now, ultimately -- I think this will probably 

be my last question. I'm obviously not an expert on 

this and I'm not trying to challenge your conclusions 

in any way, but ultimately your conclusion today about 

whether or not Petitioner could have made the call as 

the State argued he did, your conclusion today is the 

same that it was at the time of trial, correct? 

A Yes, sir, it is. 

ASST. ATTY. GEN. ZISOOK: 

further, Your Honor. 

I have nothing 

REDIRECT EXAMINATION 

BY: MR. SIEMON 

Q Can you connect to the Kingston Tower or 

Chulio Road? 

A No, you can't. 

MR. SIEMON: Okay. That's all. 

THE COURT: All right. You can go down. Do 

you want to excuse the witness? 

Honor. 

MR. SIEMON: Yes, he can be excused. 

ASST. ATTY. GEN. ZISOOK: That's fine, Your 

THE COURT: Thank you for coming, Doctor. 

MR. SIEMON: Call Bill O'Dell. 
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THEREUPON: 

WILLIAM O'DELL 

was called and, upon being first duly sworn, was 

examined and testified as follows on: 

DIRECT EXAMINATION 

BY: MR. SIEMON 

Q Would you state your name for the record, 

please, and spell your last name for the court 

reporter? 

A My name is William O'Dell. Last name is 

O - apostrophe - D-e-1-1 

Q And, Mr. O'Dell, what's your profession? 

A I am an attorney. I am a Special Assistant 

to the Attorney General's office. 

Q Okay. And when you're a Special Assistant to 

the Attorney General's office, what do you do? 

A Primarily my function with them is to 

represent the Department of Family and Children 

Services in Floyd and Gordon Counties, sometimes Bartow 

County and Polk County. Also, to represent the State 

in cases involving people that are being committed to a 

mental institution out there at Northwest Georgia in 

Rome. 

Q Do you know the Petitioner in this case, 

Joseph Watkins? 
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A I do. 

Q And how do you know him? 

A I represented his co-defendant in a murder 

trial. I also sat assisting Rex Abernathy who was his 

attorney at his murder trial. 

Q 

today? 

Do you see his co-defendant in the courtroom 

A I do. 

Q And so were you lead counsel in the Joseph 

Watkins trial? 

A No, not at all. I was just assisting. Rex 

Abernathy was lead counsel in that. 

Q In the Mark Free trial, what was -- what were 

the relationships between you and Mr. Abernathy? 

A In Mark Free's trial, I was actually 

appointed to represent Mark Free, and so I was lead 

counsel in that and Rex just sat to assist me in that 

case. 

Q Now, at some point when you were preparing 

for trial in Mr. Watkins' case, did you have an 

opportunity to meet with Paul -- Dr. Paul Steffes? 

A I did. 

Q And that was the same Paul Steffes that was 

that's been here in court this morning? 

A Just passed him on the way in and out. 
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Q Okay. What was the purpose with meeting with 

Dr. Steffes? 

A Actually, Dr. Steffes was key in what we 

considered to be our trial strategy. The trial 

strategy was really one that was very simple. Dr. 

Steffes was going to show specific cell towers and the 

coverage of the cell towers and where an individual 

could be to be able to pick up and make calls. And so 

that was the first half of our equation just to show 

these various locations because we were able to show 

that Mr. Watkins was making specific calls at specific 

times. 

The second aspect of our defense plan was then to 

have we had a state trooper or retired state trooper 

who had actually driven from the various locations 

where you would pick up a cell phone tower and how far 

it was from that point to, let's say the accident scene 

to where various witnesses had seen vehicles and all of 

that. So you kind of had to tie those two together to 

show that in our strategy trial strategy that it was 

just impossible for Joey Watkins to have committed this 

murder. 

Q Did you -- you actually done the measurements 

that you've -- these distances between the locations? 

A Actually I have. 
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Q And 

A And I did -- let me just say because I live 

in that general area and, you know, of course when I 

first got involved in it, it was a question in my mind, 

you know, how far because I really didn't know. To be 

honest with you, you know, with anybody driving from 

Point A to Point Band they say, well, how far is it, 

and I'm like a couple of miles. And that's kind of 

what I thought in this case, just a couple of miles. 

But I really got out and drove it and was astounded by 

what I found out. 

Q And do you know where Collier Road -- Callier 

Road is? 

A I do. That's what's marked as 1 on the map .. 

I've looked at this map earlier. 

Q Okay. And are you familiar with where the --

where the actual crime scene was? 

A 

Q 

A 

Q 

A 

Q 

I am. 

And --

Been to it many times. 

And does that seem to appear on this map? 

That appears at 2 on your map. 

Okay. And do you recall the testimony of a 

Mr. Wayne Benson at Mr. Watkins' trial? 

A I do. 
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Q And do you recall Mr. Benson testifying as to 

when he first saw the victim's truck and the car that 

was interacting with it? 

A In his testimony in both Mr. Watkins' and Mr. 

Free's trial, you have marked on that map a Point 3. 

There was a camper or trailer sales place at that 

point. It's no longer there today, but at that time 

there was that, you know, recreational vehicle sales 

place, and that's where he said he first saw the -- Mr. 

Dawkins' vehicle and the other vehicle. They were both 

stopped at that Point 3, going north. 

Q Okay. And are you familiar with where Rome 

College 

A 

Q 

is? 

Actually it's Georgia Highlands. 

Floyd College. 

A Well, it's now Georgia Highlands College, and 

that would be Point 4 there circled. 

Q Okay. Are you -- do you know distance -- let 

me ask one other question. Do you know whether or not 

there was any road construction going on at the time of 

the of the Isaac Dawkins was killed? 

A Absolutely. There's some very significant 

road construction going on as you go from Point 1 to 

Point 2. About two-thirds of the way, there are some 

bridges and all there and it was all one lane. They 
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were going improving the four-lane there and they 

had closed off a significant portion of the road at 

that time going from north to south, as you go from 1 

to 2. That's going north and south. 

Q So anybody driving from Point 1 to Point 2 

would have to go through that road construction? 

A Not only through there, but there are also 

two traffic lights just to get from Point 1 to Point 2. 

Q And is there -- if you were to drive down to 

Point 3, turn around and come back, is there another 

traffic light? 

A There is. 

ASST. ATTY. GEN. ZISOOK: Your Honor, I'm 

going to object. None of this is relevant to Habeas 

Corpus case. If he's trying to re-try the evidence, 

that's not what Habeas is for. We're not here to try 

the case. Whether the evidence was sufficient or not 

has already been decided. Whether Petitioner -- I'm 

sorry, whether the witness would have done things 

differently is also not for him to testify to. One 

lawyer can't comment on another lawyer's alleged 

ineffectiveness. If he's trying to say that Mr. 

Abernathy should have done something differently, 

should have handled the case differently, that's not 

for the witness to testify to. But it sounds mostly 
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like they're just trying to show you the facts of the 

case and argue them to you. The facts of the case and 

whether or not there's a theory or possible defense is 

irrelevant to this point, Your Honor. 

MR. SIEMON: This is evidence that could 

have been presented at the trial. The evidence would 

have been conclusive. Mr. O'Dell is not here to 

testify as to his opinion of Rex Abernathy's 

competency. He's here to testify as to facts, then I 

will argue how those facts relate to the issue of 

ineffective assistance of counsel. 

THE COURT: Okay. Overruled. Go ahead. 

A About halfway between Point 2 and Point 3 or 

just a little bit going south halfway is Walker 

Mountain Road. There is a traffic light there also. 

BY: MR. SIEMON 

Q Okay. So if you were coming from Point 1 

down to Point 3, turn around and come back to Point 2, 

how many traffic lights would you go through? 

A You'd go through a total of four. 

Q Do you know -- from your experience, do you 

know, and from mere measurements, how far it was from 

Point 1 to Point 2? 

A It's 4.4 miles, give or take a fraction of a 

mile. Tenth of a mile. 
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Q Okay. A tenth of a mile, okay. From Point 2 

to Point 3 how far is it? 

From Point 2 --A 

Q I'm sorry, from Point 1 to Point 3 how far is 

it? 

A That is 6.3 miles, give or take, like I say, 

a minor fraction there. 

Q And so to drive from Point 1 to Point 3, turn 

around and drive back to Point 2, how far is that? 

A It's 8.2 miles. 

Q Now, prior to the beginning of trial, you 

talked about that you all had a trial strategy. What 

was your trial strategy in your mind prior to the trial 

in terms of the cell phone evidence and the times and 

the distances? Where did you think -- what did you 

think the defense was going to do? 

A Can I walk up to the map, Your Honor? 

THE COURT: Yes. 

A Basically it's very simple. It was to show 

that the time the first call that Mr. Watkins made at 

7:15, the very last point it could have been made is 

right here at Point 1. I mean, that's the very last 

point. So given the best evidence for the State, if 

you initiated the call there, we would then have the 

state trooper who had drove it, he would testify that 
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it's 4.4 miles to this point. He drove it under the 

conditions at that time and approximately how long it 

took him. Then he would also testify then about how 

far it would be to get down to 3 and then come back up 

and just to show the impossibility of it. By the -- we 

know through our evidence the shooting occurred 

somewhere around 7:19, but the 9-1-1 call and the 

ambulance was sent at 7:20. So even given all the best 

facts in the world, by the time you got down to the 

shooting scene coming south, the shooting had already 

occurred. But you still had to go all the way down 

here, stop, go to the traffic light. We knew he 

stopped there, and come back up here. We're talking 

twelve, thirteen minutes. So if he initiated a call at 

7:15, even the best evidence, it's 7:28 before he even 

gets back there and the shooting is long after. And 

that was the strategy, to get up and show that. 

Q What happened at trial in relation to that 

strategy? 

A The trooper was there all week. Mr. Steffes 

had got up, laid out all the points we needed to have 

laid out, and we had called a couple of defense 

witnesses, but this was our big finish, and Rex decided 

not to call him. And I was astonished. Well, not 

astonished. I was furious. And we got into an 
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argument. Joey got upset. I went out in the hall. We 

talked about it and he said he said, people know in 

Rome how far it is from there. 

ASST. ATTY. GEN. ZISOOK: Objection, Your 

Honor. That's hearsay. 

MR. SIEMON: It is hearsay, Your Honor; 

however, since Mr. Abernathy has yet to testify, if Mr. 

Abernathy testifies differently, then that would be 

then this would be -- it would be admissible as a prior 

inconsistent statement, so we would tender it at this 

point waiting on Mr. Abernathy's testimony. If he 

denies making that statement, then it's a prior 

inconsistent statement. If he admits making it, then 

it's -- then it doesn't make any difference. We'll 

accept Mr. Abernathy's admission if he does. 

THE COURT: All right. Because I'm going to 

review his testimony when y'all take his deposition. 

MR. SIEMON: Sure. 

THE COURT: I'll allow it for now. 

A I mean, that -- he was there, he drove it, I 

drove it several times. I drove it with Joey's dad 

several times. That was the theory. I mean, it was 

simple. And for him not to call him just was 

didn't understand it. 

BY: MR. SIEMON 

I 
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Q When you tried -- did you actually try the 

Mark Free case? 

A I did. 

Q And what was your trial strategy for Mark 

Free's trial? 

ASST. ATTY. GEN. ZISOOK: Objection, Your 

Honor. That's a totally different case. Whatever he 

did in that case is irrelevant to this case. They're 

different defendants, different evidence, different 

juries. 

MR. SIEMON: I'll withdraw the question, 

Your Honor. 

THE COURT: Okay. 

MR. SIEMON: That's all I have. 

THE COURT: All right. 

CROSS-EXAMINATION 

BY: ASST. ATTY. GEN. ZISOOK 

Q Now, Mr. O'Dell, you said that you were the 

assistant in this case, right? Mr. Abernathy was the 

lead counsel, right? 

A That's correct. 

Q 

A 

But --

We had to get special permission from the 

Judge to even let me sit there since I represented the 

co-defendant. 
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Q Okay. Did you take part with Mr. Abernathy 

in formulating the defense's theory to the case? 

A I did. 

Q 

A 

Q 

You did. Did you help prepare the case? 

I did. 

And so you had a say in what happened at 

trial even? Is that fair to say? You cross-examined 

witnesses, right? 

A Let me just -- initially I didn't even know 

who Mr. Abernathy was till three weeks before trial. I 

had been talking with France Connley who I thought was 

going to be the lead counsel for the -- Mr. Watkins. 

And at the last moment, he put Mr. Abernathy on it and 

then Mr. Abernathy came to my office to talk to me 

about it and we sat down and started putting it 

together. That's when I first got involved with Mr. 

Abernathy. And that was only three weeks before the 

trial. 

Q But you did have -- you discussed the case 

with him? 

A I did. 

Q You helped formulate the defense's theory? 

A I did. 

Q You cross-examined some of the witnesses, 

right? 
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A 

Q 

I did. 

And when -- and your main contention today is 

that the trooper was available to show the distances 

between these locations, right? 

A Now, just having the cell tower locations and 

coverages is meaningless unless you tie it up with the 

distances. 

Q Okay. And that's what you had the trooper 

there for, to tie it together with the distances? 

A 

Q 

That's correct. 

And you said you told Mr. Abernathy your 

feelings on calling the trooper, correct? 

A I did. 

ASST. ATTY. GEN. ZISOOK: I have nothing 

further, Your Honor. 

THE COURT: Anything else? 

MR. SIEMON: Nothing, Your Honor. 

THE COURT: May this witness be excused? 

MR. SIEMON: He may be excused. 

THE COURT: Thank you for coming. You're 

excused. 

MR. O'DELL: Thank you, Your Honor. 

MR. SIEMON: Your Honor, we have one final 

witness. We call Yvonne Agan. 

ASST. ATTY. GEN. ZISOOK: And, Your Honor, 
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before she comes out, I'm going to first object to her 

testimony generally as irrelevant. Maybe Mr. Siemon 

can make a proffer of what he expects her to testify 

to. She's already testified at both Petitioner's trial 

and his co-defendant's trial. I don't see what the 

purpose of her testimony could possibly be other than 

to just get another chance to cross-examine her as to 

her tesitmony. 

THE COURT: Who is she? 

MR. SIEMON: Your Honor, actually she is a 

witness that's mentioned prominently in the Georgia 

Supreme Court's opinion in affirming the Watkins case. 

She testified that at some point prior to the victim in 

this case being killed that the victim came into her 

house one night, the victim was apparently friends with 

her son, in a panic. And her testimony at Mr. Watkins' 

trial was that -- that he was in a panic because Joey 

Watkins was shooting at him. 

Well, she testified at the Mark Free trial, and I 

do have a certified copy of her testimony that I'll be 

glad to proffer, and that was served on the State. The 

State knows what -- why she's here. In the -- in the 

Mark Free trial, she testified he didn't know what they 

were throwing at him. Instead so instead of in the 

Joseph Watkins' trial, Joseph Watkins was shooting at 

48 



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 49 of 155

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

him. In the Mark Free trial, he was throwing something 

at him. And this testimony is mentioned prominently in 

the Georgia Supreme Court's opinion. I have the 

transcript of her testimony. I'll be glad to just 

proffer that or we would move it into admission. 

ASST. ATTY. GEN. ZISOOK: Your Honor, I 

don't object to her testimony -- I'm sorry, for a 

portion of the co-defendant's trial transcript in which 

she testified, but that still doesn't -- she may have 

testified slightly differently in the second trial. 

That's still irrelevant to this case. They had a 

chance to cross-examine her. They did, in fact, 

cross-examine Ms. Agan at trial. Whether she gave 

another version of the story, Petitioner again is 

trying to re-litigate the case and re-argue the facts 

in this Court, Your Honor. 

MR. SIEMON: Your Honor, it goes towards the 

actual innocence claim which I've already conceded 

there's no law at this point in time to support that 

claim except some federal cases and the recent case 

from the United States Supreme Court in the Troy 

Anthony Davis case where that was the argument. So we 

would move the transcript, and it's the complete 

transcript of Ms. Agan•s testimony at the Mark Free 

trial. We'd move that into evidence in support of the 
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actual innocense claim. That testimony was not 

available at the time of Joseph Watkins' trial, so it 

does not -- it is not relevant to the ineffective 

assistance of counsel claim. 

ASST. ATTY. GEN. ZISOOK: And, Your Honor, 

Petitioner basically agreed to what I'm saying, that 

it's only irrelevant to a claim that -- I'm sorry, it's 

only relevant to a claim that is not, in fact, a claim 

in State Habeas Corpus. Whether or not it's even 

relevant to an actual innocence claim, I won't even go 

to that issue, but it's certainly not relevant to a 

viable claim -- I'm sorry, to a claim that can be heard 

in the State Habeas Corpus case. 

MR. SIEMON: Well, let me make myself -

maybe I wasn't clear, Judge. We think actual innocence 

claim is a viable claim in State Habeas Corpus. What 

I'm conceding is there's no authority for that. 

However, we feel like the constitution, the due process 

in the Eighth Amendment, that due process clause of the 

Fifth and Fourteenth Amendment and the Eighth Amendment 

in the corresponding sections of the Georgia 

Constitution, create an actual innocence defense and an 

actual innocence claim in State Habeas. What I'm 

conceding is there's no state law. There is federal 

law that supports the claim, and so that's -- you know, 
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that's what -- that's our argument on that issue. 

THE COURT: Okay. You are tendering the 

transcript in place of her live testimony or --

MR. SIEMON: I'll be more than happy to have 

her testify, Judge, but basically what I'm going to do 

is I'm going to show her the transcript and say, is 

this your -- was this your testimony at the Mark Free 

trial? If she says, yes, then that's all I have. If 

she says, no, I'll impeach her with the Mark Free 

transcript. 

THE COURT: All right. Well, you don't 

contest that that's her testimony, the transcript? 

ASST. ATTY. GEN. ZISOOK: I do not contest 

that that is her testimony from the co-defendant's 

trial. Correct, Your Honor. 

THE COURT: Okay. All right. I'm going to 

admit the transcript. That way we won't have to call 

her and we'll go from there. 

MR. SIEMON: And the State's theory, Judge, 

is that Mark Free and Joe Watkins were in the same -

that they were in that car together that was -- that 

was trailing Isaac Dawkins' truck at the time it veered 

off the road. The testimony from the medical examiner 

was that Mr. Dawkins was shot in the back of the head. 

There was testimony they both came in the rear window 

51 



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 52 of 155

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of his pickup truck, and the eyewitness testimony of 

Mr. Wayne Benson was that he was directly behind those 

two vehicles. There was no other -- there were no 

other vehicles between him and the two vehicles at the 

time the truck veered off the road. So it's so the 

issues are essentially the same. The issues were 

essentially the same in both of the trials. 

Your Honor, we're now going to take Mr. 

Abernathy's deposition and we may or may not take the 

deposition of the judge. And after the -- after the 

depositions are over and I receive the transcript of 

the Rex Abernathy deposition, I would request that the 

Court give me 30 days from that point to draft the 

brief and serve it on the -- and send it -- I'll send a 

courtesy copy to the Court and file a copy with the 

clerk's office. I'll be able to collect all of the 

evidence from the record that supports our arguments 

and give the Court the -- what I feel is the relevant 

law on the ineffective assistance of counsel issue, and 

the State can have a like period to respond to my brief 

if they care to. 

THE COURT: How about that, Mr. Zisook? 

ASST. ATTY. GEN. ZISOOK: That's fine, Your 

Honor. You want 30 days and then we'll have 30 days to 

respond to you? 
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MR. SIEMON: 

transcript. 

Once I get the Abernathy 

ASST. ATTY. GEN. ZISOOK: Okay. 

MR. SIEMON: And I believe that Mr. Jason 

Fisher sent me an e-mail yesterday saying that he had 

tentatively scheduled the deposition for November the 

17th and I e-mailed him back saying that was fine. 

Unless we get -- unless schedules conflict, I suspect 

that November the 17th will be the date of the Rex 

Abernathy deposition. And I don't know that they -- I 

mean, if they want to depose the judge, I would just 

request that we do this expeditiously. Mr. Watkins has 

now been in prison for ten years almost on a crime he 

could not have committed. 

THE COURT: And you say the deposition of 

the judge. That was the prosecutor at the time? 

ASST. ATTY. GEN. ZISOOK: Yes, Your Honor. 

And I don't think that will be necessary. 

MR. SIEMON: Your Honor, I've got a copy of 

the Pullin v. The State decision that establishes the 

scientific reliability if the testimony that Dr. 

Steffes gave if you want a copy of that. I think I 

gave you the cite, but I've got a copy here if you'd 

like. 

THE COURT: Okay. Yeah, I'd like to have 
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it. 

MR. SIEMON: May I approach? 

THE COURT: Yes, sir. 

MR. SIEMON: I've got a copy for the 

Respondent, also. 

ASST. ATTY. GEN. ZISOOK: Thank you. 

THE COURT: Okay. So 30 days after you get 

the transcript of Abernathy's deposition you'll submit 

a brief and he'll have 30 days after that. All right. 

That'll be fine. Thank you, gentlemen. 

(Whereupon the proceedings were concluded at 

this time.) 
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e 
IN THE SUPERIOR COURT OF FLOYD co urn.to IN .... ~fsf JEE 

STATE OF GEORGIA - · ·/ 

STATE OF GEORGIA, 

vs. 

AUG 2 1 2002 
/4~~~. 

CRIMINAL INDICTMENT/ £Ji' ~ 
NO. 01-CR-16707-JFLWJM 

JOSEPH SAMUEL WATKINS,· 

) 
) 
) 
) 
) 
) 
) Defendant. 

NOTICE OF APPEAL 

Notice is hereby given that Joseph Samuel Watkins, Defendant above-named, 

hereby appeals to the Supreme Court of Georgia from the judgment of conviction 

returned on June 25, 2001, and the sentences imposed on June 25, 2001. 

The offenses for which the Defendant was convicted and sentenced are as follows: 

Count Two (felony murder), Count Three (aggravated assault), Count Four (possession of 

a firearm during commission of a felony) and Count Five (stalking). 

For purposes of sentencing, Count Three (aggravated assault) merged into Count 

Two (felony murder), for which the Defendant was given life. He was further sentenced 

on Count Four (possession of a firearm during commission of a felony) to five years 

consecutive to the life term, and, in addition, twelve months in custody on Count Five 

(stalking). 

A Motion for New Trial was filed and amended. The Motion for New Trial was 

denied by the Court on the 25th day of July, 2002. 

The Clerk will please omit no documentary evidence and will transmit the record 

to the Supreme Court of Georgia in its entirety with no omissions. 

--/-
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The transcript of evidence and proceedings, in its entirety will be filed for 

inclusion in the record on appeal. 

This Court, rather than the Court of Appeals, has jurisdiction of this case on appeal 

for the reason that jurisdiction is conferred upon the Supreme Court of Georgia by the 

i983 Constitution, Article 6, Section 6, Paragraph 3 (8), and it involves the correction of 

errors of law. 

L4 
Th~c:) day of August, 2002. 

9899 Commerce Street 
P. 0. Box 370 
Summerville, GA 30747 
(706) 857-3421 
Attorneys for Defendant 

Respectfully submitted, 

By: 

Georgia Bar No. 183100 
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C 
CERTIFICATE OF SERVICE 

I hereby certify that I have this date served a true and correct copy of the foregoing 

Notice of Appeal upon the State by serving a copy upon the Rome Judicial Circuit 

District Attorney, Bryant Speed, via United States first-class mail, postage prepaid and 

correctly addressed as follows: 

Mr. Bryant Speed 
District Attorney, R.J.C. 
401 Tribune Street, Suite 302 
Rome, GA 30161 

This.?/~ of August, 2002. 
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WE, THE JURY, FIND THE DEFENDANT(S) 

·n,is ___ day of ______ , 19 __ . 

Foreperson 

The Defendant __________ _ 

waives copy of Bill of Indictment and list of 

witnesses, also waives being formally arraigned 

'and pleads __________ guilty. 

This ___ day of ______ , 19 __ . 

Defendant 

Defendant's Attorney 

The Defendant __________ _ 

waives copy of Bill of Indictment and list of 

witnesses, also waives being formally arraigned 

and pleads __________ guilty. 

This ___ day of ______ , 19 __ . 

Defendant 

· Defendant's Attorney 

_}.3 &r-,ou 
Witne~rLED 1r1 r,.rr•cr GeneralBilloflndictment 

11 

oowR16352B r . t Uf"f'! ,1;;======= 
OTN #83526833 f '·SD · No. 0\ CJ{ j l.Q rJ 0'7 -~ 

JAN 2 6 2001 
~ :~ I\ 1 ()/")~ Floyd Superior Court 
_ _j~ ~&...._.........,.,.=_J.ANUARY 2001 

·- C~[RK · 
SEE ATTACHED FOR 
COMPLETE WITNESS LIST 

__________ Term, 19 __ _ 

The State a 
(\ JOSEPH SAMUEJn, WATKINS w, 

~l_:t' ~ 2526 NEW CALH<fuN HIGHWAY .·····.· . 

ASSIGNED 10 --~ 
. ,i,'iGE WALTER l Vvi..ATIHEWS 

JOSEPH SAMUEL WATKINS 
The Defendant __________ _ 

waives copy of Bill of Indictment and list of 

witnesses, also waives being formally arraigned 

and pleads __________ guilty. 

This ___ day of _____ , 19 __ . 

Defendant 

Defendant's Attorney . 

TAMI COLSTON, District Attorney 

ROME, GA 30161 ·. 

OFFENSE(S) 
MURDER 
MURDER 
AGGRAVATED ASSAULT 
POSS. OF FIREARM 
STALKING 

e 

Grand Jury Bailiff 

TAMI COLSTON, District Attorney 
lsPECIAL PRESEN1MEm' 

PAGE ____ OF ____ PAGE(S) 

FC-338 • CALDWF.l.1.-ROME 
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eC ~neral B~ll of IndictJ9fi~ 
. -

GEOBGIA, FLOYD COUNTY 

IN THE SUPERIOR COURT OF SAID COUNTY 

The Grand Jurors selected, chosen and sworn for the County aforesaid, to-wit: 

Darla Landwerlen, Foreperson 

Jeff L. Rosson, Asst. Foreman 

Karen Chisolm, Asst. Clerk 

Jo Ann Abernathy 

€ed1 ic 0. Battlew 

Opal Durham Carden 

Shari Christo} 

Laurie LeJune Cunningham 

John Fox 

Lillian Ledbetter 

Glenn S. Montgomery 

William C. Van Kleef, ill 

Hilda Curtis, Clerk 

Cai oly n .J. Abbott 

Donna H. Allred 

Phillip E. Brock 

Heather Chisolm 

Thomas Crowley 

Ruby M. Curry 

Teresa Kirchmeyer 

Michael Matlock 

Glenn C. Sargent, Jr. 

'Fe1 1 on eeroitl-Wright 

IN THE NAME AND BEHALF OF THE CITIZENS OF GEORGIA, 

CHARGE and accuse JOSEPH SAMUEL WATKINS with the offense of MURDER 

(O.C.G.A. 16-5-1) for that the said accused on the 11TH DAY OF JANUARY, 2000, in 

the County aforesaid, did unlawfully then and there and with malice aforethought cause 

the death of ISAAC DAWKINS, a human being, by SHOOTING SAID PERSON WITH 

A GUN, contrary to the laws of this State, the good order, peace and dignity thereof. 

Page 1 of 3 
SPECIAL PRESENTMENT 

TAM I COLSTON, District Attorney ---~ 
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STATE VS. JOSEPH SAMUEL WATKINS 

COMPLETE LIST OF WITNESSES 

HANK J~CKSON, MICHAEL TAYLOR, 
JIM MOSER, LAVONNE WARD, 
MIKE KEY, RPD 

STANLEY SUTTON, 
BILL SHIFLETT, FCPD 

MARK KOPONEN, MD 
CL #2000-1001418 

CLAY BURKHALTER 
1089 OLD ROCKMART RD. 
SILVER CREEK, GA 30173 

. BRIANNE LINDSEY 
71 JONES BEND RD. 
ROME, GA 30165 

JOE MILLER, 
C/0 COOSA VALLEY TECH 

ADAM ELROD 
4640 ALABAMA HWY. 
ROME, GA 30161 

RICKY BRAY, 
C/0 RABBIT'S 
1012 CALHOUN AVENUE 
ROME, GA 30161 
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General Bill of Indictme. : 

ti-. . 
COUNT2 

AND THE GRAND JURORS AFORESAID IN THE NAME AND BEHALF OF THE 

CITIZENS OF GEORGIA FURTHER CHARGE and accuse JOSEPH SAMUEL 

WATKINS with the offense of MURDER (O.C.G.A. 16-5-1) for that the said accused 

on the 11 m DAY OF JANUARY~ 2000, in the County aforesaid, did unlawfully then and 

there, during the commission of a felony, to wit: AGGRAVATED ASSAULT, cause the 

death of ISAAC DAWKINS, a human being, contrary to the laws of this State, the good 

order, peace and dignity thereof. 

COUNT3 

AND THE GRAND JURORS AFORESAID IN THE NAME AND BEHALF OF THE 

CITIZENS OF GEORGIA FURTHER CHARGE and accuse JOSEPH SAMUEL 

WATKINS with the offense of AGGRAVATED ASSAULT (O.C.G.A. 16-5-21) for that 

the said accused on the 11m DAY OF JANUARY, 2000, in the County aforesaid, did 

unlawfully then and there make an assault upon the person of ISAAC DAWKINS, with 

a HANDGUN, a deadly weapon, contrary to the Jaws of this State, the good order, peace 

and dignity thereof. 

COUNT4 

AND THE GRAND JURORS AFORESAID IN THE NAME AND BEHALF OF THE 

CITIZENS OF GEORGIA FURTHER CHARGE and accuse JOSEPH SAMUEL 

WATKINS with the offense of POSSESSION OF A FIREARM DURING COMMIS

SION OF A CRIME (O.C.G.A. 16-11-106) for that the said accused on the 11m DAY 

OF JANUARY, 2000, in the County aforesaid, did unlawfully then and there have on 

his/her person a firearm during the commission of a felony, to wit: MURDER AND 

AGGRAVATED ASSAULT, said crime being against and involving the person of 

another, to wit: ISAAC DAWKINS, and which crime was a felony, contrary to the laws 

of this State, the good ,order, peace and dignity thereof. 

Page 2 of 3 

SPECIAL PRESENTMENT 

FC·327 · CALDWELL·ROME 

----7- TAMI COLSTON, District Attorney 

· · · · · · .. · .......................... Prosecutor j 
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General Bill of Indictme. 

-COUNTS 

AND THE GRAND JURORS AFORESAID IN THE NAME AND BEHALF OF THE 

CITIZENS OF GEORGIA FURTHER CHARGE and accuse JOSEPH SAMUEL 

WATKINS with the offense of STALKING (O.C.G.A. 16-5-90) for that the said accused 

in the County aforesaid on the 11 m DAY OF JANUARY, 2000, did unlawfully then and 

there follow and place under surveillance and contact ISAAC DAWKINS without 

consent and for the purpose of harassing and intimidating said person, contrary to the 

laws of this State, the good order, peace and dignity thereof. 

Page 3 of 3 

SPECIAL PRESENTMENT 

FC-327 - CALDWELL-ROME 
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State of Gelrgia, County of Floyd 

STATE OF GEORGIA 
Plaintiff(s) Case Nyrnber 

OlCRl 6707 

Vs. 
Arraignment 

WATKINS, JOSEPH SAMUEL 
Defendant(s) 

To: WATKINS, JOSEPH SAMUEL 

2526 NEW CALHOUN HWY 

ROME, GA 30161 

NOTICE OF ARRAIGNMENT 
The above-named Defendant is hereby commanded to 

appear at the Superior Court of Floyd County for arraignment 

on Thursday, March 1, 2001 at 9:00 am in Superior 

Courtroom C. 

If the Defendant does not have an Attorney and desires 

the Court to appoint one IT IS IMPORTANT that the defendant 

call 291-5205 within the next three (3) days to see if they 

qualify. 

THE DEFENDANT IS REQUIRED BY LAW TO BE PRESENT 

AND UPON FAILURE TO APPEAR AT SAID TIME AND DATE WILL 

BE SUBJECT TO HAVING AN ORDER ISSUED FOR THEIR ARREST. 

This February 14, 2001. 

. Joe E. Johnston 

Clerk, Floyd Superior Court 

's Copy 
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IN THE SUPERIOR COURT OF FLOYD COJzfl~D ~ :::. .. ;: 
t ·: ·.;'. 

~ _:· · .. -- .. 

STATE OF GEORGIA, 

vs. 

JOSEPHS. WATKINS, 

Defendant. 

STATE OF GEORGIA 

) 
) 
) 
) 
) 
) 
) 

CRIMINAL INDICTMENT 
NO. 01CR16707-2 

MOTION TO REQUIRE THE STATE TO DISCLOSE 
ALL EXCULPATORY EVIDENCE PURSUANT TO 

BRADY V. MARYLAND, 373 n.s. 83 (1963), AND ITS PROGENY 

:,,...:: 

9 ~ ._o-<-, 

NOW COMES the Defendant, within the time provided by law, and respectfully 

moves this Court for an order requiring the State forthwith to make inquiry and disclosure 

of all the following within the possession or custody of the State, or the existence of 

which is known, or by the exercise of due diligence could become known, to the State: 

1. Recordings of grand jury testimony. 

2. Recorded conversations of Defendant. 

3. Surveillance recordings of Defendant or other witnesses. 

4. Evidence tending to taint or make illegal any search in this case. 

5. Names, addresses, background, and criminal records of all State witnesses. 

6. Names, addresses, background, and criminal records of any informants or 

investigators for the State in this case. 

7. Total money spent on informants or witnesses in this case and any records 

of payment. 

8. All recorded or written memos or conversations by persons interviewed by 

the State. 

9. Any statements made by alleged co-conspirators in this case . 

.__ __ /{) -
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10. The results and reports of all scientific tests made in this case of physical 

evidence. 

11. Any expert reports, analyses, and conclusions concerning any evidence in 

this case. 

12. 

13. 

the State. 

14. 

investigators. 

All tangible objects intended to be introduced as evidence by the State. 

Names, addresses, and qualifications of any experts intended to be used by 

Copies of all original investigative notes and memos by informers and 

15. Explanation of reason for destruction of any notes of.informers and 

investigators whether policy or otherwise. 

16. Results and interpretation of any polygraphs given in connection with this 

case, or for another purpose, of witnesses to be used in this case. 

17. Money paid for tangible evidence, the amount, the evidence, and the date of 

payment. 

18. As to State witnesses for the case in chief or rebuttal or before the grand 

jury any promises or agreements, written or oral, between the State and any witness in the 

case where the State has agreed, expressly or impliedly, to: 

1. Not prosecute witness for a crime; 

n. Not prosecute a third party for a crime or crimes; 

m. Provide statutory, or use immunity of, testimony given by witness; 

1v. To recommend leniency in sentencing for any crime or crimes for 

which the witness may be convicted. 

v. To recommend a particular sentence for which a witness might serve 

if,convicted. 

---11-
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v1. To provide or recommend favorable treatment of any kind or manner · 

including money or other consideration to the-witness or the 

witnesses family or friends for the witnesses cooperation. 

19. If, since the indictment, the State has attempted to, or has succeeded in, 

gaining any information from Defendant by sending persons to talk with the Defendant or 

otherwise advising or suggesting persons talk with the Defendant, a list of all such 

activities in detail including the authorization for those procedures, and the information 

obtained. 

20. Evidence, records or information which may be used to impeach or 

otherwise lead to other information which may be used to impeach State witnesses or 

used to detract in any manner from the probative force of the State's evidence. 

21. Any statements of individuals inconsistent, in whole or in part, with other 

statements of the same individual or other individuals who gave statements concerning 

this case. 

22. Any statement by Defendant or Defendant's agent of any type in possession 

or constructive possession of the State. 

23. Any threats, express or implied, made against any witness for the State of 

criminal prosecution, investigations of potential witnesses relating to any probationary or 

deferred prosecution status of the witness, and any civil, administrative or other pending 

or potential legal disputes or transactions with the State. 

24. All evidence of transactions or conduct of Defendant, agents or co-

conspirators which the State might offer as evidence on the question of motive, 

opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or 

accident. 
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e 
25. All evidence of whatever type or kind that may be in the State's actual or 

constructive possession and which may be materially favorable to Defendant, either 

directly or of an impeaching nature, within the purview of Brady v Maryland, Giglio v 

U.S.., and their progeny. 

Defendant requests that the Court make proper inquiry as to all of the matters 

requested herein. In the event Defendant is not afforded with the information herein 

requested, Defendant prays that the Court make an in camera inspection of the State's 

entire file, including that of all the law enforcement agents who have participated in the 

investigation and as to all matters not turned over to Defendant that they be placed or 

deposited into the registry of the Court under seal in order that they may be retained and 

held for appellate review and for post conviction relief in the event of a conviction. 

COOK & CONNELLY 
P. 0. Box 370 
Summerville, GA 30747 
(706) 857-3421 
Attorneys for Defendant 

REX~ 
Georgia Bar No. 000581 
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CERTIFICATE OF SERVTCE 

I hereby certify that I have this date served the State with the within and foregoing 

Motion, by serving a copy of same upon the Rome Judicial Circuit District Attorney; Ms. 

Tami Colston, via United States first-class mail, postage prepaid and correctly addressed 

as follows: 

Ms.· Tami Colston 
District Attorney, R.J.C. 
40 I Tribune Street 
Suite 302 
Rome, GA 30161 _ ,../ 

~'fa-?f,1 
This _j_ day of u13¥Umy, 2001. 



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 75 of 155 '"- --'I I It> i 

-IN THE SUPERIOR COURT OF FLOYD COW[E~:,: 'f :-.. ~- i ..... - ... ~ •• - ' ..... ,·- •• 

r ,: ·; - : ., .. ____ .. ---

STATE OF GEORGIA 

STATE OF GEORGIA, ) 
) 

vs. 

JOSEPH S. WATKINS, 

) 
) 
) 
) 
) 

CRIMINAL INDICTMENT 
NO. 01CR16707-2 

Defendant. 

MOTION FOR TIMET,Y AND COMPLETE DISCOVERY 

NOW COMES the Defendant and timely moves the Court for Discovery as 

follows: 

1. Statements of Defendant or any Co-Conspirator Pursuant to O.C.G.A. 

§ 17-16-4(a)(l), Defendant requests that the State make available for inspection, copying 

or photographing any relevant written or recorded statements made by the Defendant, or 

copies thereof, within the possession, custody or control of the State and that portion of 

any written record containing the substance of any relevant oral statement made by the 

Defendant before or after arrest, in response to interrogatories by any person then known 

to the Defendant to be a law enforcement officer or member of the prosecuting attorney's 

staff, including any statements of co-conspirators that are attributable to the Defendant 

and arguably admissible against the Defendant at trial. 

2. GCTC Criminal History Pursuant to O.C.G.A. §17-16-4(a)(2), Defendant 

requests that the State furnish the Defendant a copy of the Defendant's Georgia Crime 

Information Center criminal history, if any, as is within the possession, custody, or 

control of the State or prosecution. 
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• 
3. Tangible Evidence Pursuant to O.C.G.A. §17-16-4(a)(3), Defendant 

requests that the State permit the Defendant to inspect and copy or photograph books, 

papers, documents, photographs, tangible objects, audio and visual tapes, films and 

recordings, or copies or portions thereof and to inspect and photograpli buildings or 

places which are within the possession, custody or control of the State or prosecution and 

are intended for use by the prosecuting attorney as evidence in the prosecutor's case in 

chief or rebuttal at the trial or were obtained from or belong to the Defendant. 

4. Independent Testing In addition, pursuant to O.C.G.A. § 17-16-4(a)(3), 

Defendant also requests the right to have an independent testing and analysis of any and 

all physical evidence within the possession, custody or control of the Forensic Sciences 

Division of the Georgia Bureau of Investigation. 

5. Examinations, Tests, Experiments Pursuant to O.C.G.A. § 17-16-4(a)(4), 

Defendant requests that the Defendant be permitted to inspect and copy or photograph 

any results and reports of any physical or mental examination or any scientific tests or 

experiments, including a summary of the basis for the expert opinion rendered in the 

report, or copies thereof, which are within the possession, custody or control of the State 

or prosecution which the State intends to introduce or may intend to introduce into 

evidence in its case-in-chief or rebuttal. 

6. Statements ofWitnesse~ Pursuant to O.C.G.A. §17-16-7, Defendant 

requests that the State shall produce to the Defendant any statement of any witness that is 

in the possession, custody or control of the State or prosecution that relates to the subject 

matter concerning the testimony of any witness that the State intends to call or may intend 

to call as a witness at trial or at any post-indictment pretrial evidentiary hearing. 

7. Copy of Indictment and List of Witnesses Pursuant to O.C.G.A. §17-16-3, 

Defendant requests a copy of the indictment and a complete list of witnesses. 
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8. Witness Tnformation Pursuant to O.C.G.A. §17-16-8, Defendant requests 

that the State furnish him the names, current locations, dates of birth, social security 

numbers and telephone numbers of the State's witnesses. 

This Defendant moves that ail of the above information required by statute or rule 

to be furnished the Defendant be provided in toto far enough in advance of trial as to 

where Defendant's counsel can make effective use of the same to ensure the Defendant 

.the effective assistance of counsel within the parameters of the Sixth Amendment to the 

Constitution of the United States. 

WHEREFORE, Defendant prays that the foregoing motion be inquired into and 

granted. 

COOK & CONNELLY 
_ P. 0. Box 370 

Summerville, GA 3 07 4 7 
(706) 857-3421 
Attorneys for Defendant 

REXB~~---=> 

Georgia Bar No. 000581 

dZ4oL~ 
Georgia Bar No. 181825 

17--
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CERTIFICATE OF SERYTCE 

I hereby certify that I have this date served the State with the within and foregoing 

Motion, by serving a copy of same upon the Rome Judicial Circuit District Attorney, Ms. 

Tami Colston, via United States first-class mail, postage prepaid and correctly addressed 

as follows: 

Ms. Tami Colston 
District Attorney, R.J.C. 
401 Tribune Street 
Suite 302 
Rome, GA 30161 }A~ 

This -I- day of~ 2001. 

CW~=> REX B. ABERNAT\: ----

7 

1! --
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IN THE SUPERIOR COURT OF FLOYD colJNT~L::~'· ;, ) <·; ~·. ;'_. :~ . q.AJC> 

STATE OF GEORGIA, 

vs. 

JOSEPHS. WATKINS, 

Defendant. 

STATE OF GEORGIA 
MAR O 2001 ....... 

) 
) 
) 
) CRIMINAL INDICTMENT 
) NO. 01CR16707-2 
) 
) 

PRELIMINARY MOTION TO SUPPRESS 

COMES NOW JOSEPHS. WATKINS through his counsel of record and 

moves this Court to suppress any tangible evidence or statements seized as a result of the 

unlawful search of his premises or automobile or improper interrogation of the Defendant 

as discovery may reveal and to allow Defendant through Tuesday of Motion week for 

supplementation of this Motion to Suppress. 

COOK & CONNELLY 
P. 0. Box 370 
Summerville, GA 30747 
(706) 857-3421 
Attorneys for Defendant 

Georgia Bar No. 000581 

L. BRANCH S. C 
arNo. 181825 

11 --
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• CERTIFICATE OF SERVICE 

I hereby certify that I have this date served the State with th~ within and foregoing 

Motion, by serving a copy of same upon the Rome Judicial Circuit District Attorney, Ms. 

Tami Colston, via United States first-class mail, postage prepaid and correctly addressed 

as follows: 

Ms. Tami Colston 
District Attorney, R.J.C. 
401 Tribune Street 
Suite 302 
Rome, GA 30161 . .a,t.1/,.,, 
This _j_ day of~, 2001. 
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IN THE SUPERIOR COURT OF FLOYD Cb~~·:. 

·. ·"' _ .... .,.,., 

c\: o~ 

STATE OF GEORGIA, 

vs. 

JOSEPHS. WATKINS, 

Defendant. 

STATE OF GEORGIA 

) 
) 
) 
) 
) 
) 
) 

. MAR O 1 2001 

lli ~~~=--~ ('I cqs - . v .... "-i l:-: 

CRIM.INAL INDICTMENT 
NO. 01CR16707-2 

MOTION FOR DISCOVERY UNDER POT ,ICY AND CQNSTTTJJTTON 

COMES NOW Defendant and showing that the District Attorney has announced 

an "open file" policy, allowing full inspection of the file of the Defendant, hereby moves 

the Court to order the District Attorney to provide such open access to the Defendant's 

prosecutorial and investigative files, such reasonable discovery being separate and apart 

from discovery under O. C. G .A. § 17-16-1 ct seq. In addition, Defendant moves for a list 

of witnesses and a copy of the indictment pursuant to the Georgia Constitution. 

This Defendant moves that all of the above information be provided in toto far 

enough in advance of trial as to where Defendant's counsel can make effective use of the 

same to ensure the Defendant the effective assistance of counsel within the parameters of 

the Sixth Amendment to the Constitution of the United States. 

WHEREFORE, Defendant prays that the foregoing motion be inquired into and 

granted. 

COOK & CONNELLY 
P. 0. Box 370 
Summerville, GA 30747 
(706) 857-3421 
Attorneys for Defendant 

REX B. ABERNATHY 
Georgia Bar No. 000581 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this date served the State with th~ within and foregoing 

Motion, by serving a copy of same upon the Rome Judicial Circuit District Attorney, Ms. 

Tami Colston, via United States first-class mail, postage prepaid and correctly addressed 

as follows: 

Ms. Tami Colston 
District Attorney, R.J.C. 
401 Tribune Street 
Suite 302 
Rome, GA 30161 

Av~ 
This _L day ofE@bftlftt'Y, 2001. 
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IN THE SUPERIOR COURT OF FLOYD COUNTY ;;.,,..; 'qt\J, (Jf.,'.'P,Jc~· 
·3Q . C 

STATE OF GEORGIA IV/AP. u, -, .- .. 

STATE OF GEORGIA 

vs. 

JOSEPH S. WATKINS, 

DEFENDANT 

CRIMINAL INDICTMENT 

NO. 01CR16707-2 

CONSENT ORDER ON 

MOTION FOR TIME TO FILE ADDITIONAL MOTIONS 

. , ·1 t:UU! 

The foregoing Motion For Time To File Additional Motions having regularly come 

on to be heard; and counsel for both sides being in agreement and it appearing to the 

Court that said Motion should be sustained: 

IT IS HEREBY ORDERED and adjudged that both sides have an additional ten (10) 

days to file Motions. 

SO ORDERED this 
·;Jr 

/ day of 

Consented to by: 

Rex B. Abernathy 

William A. O'Dell 

Tami P. Colston, District Attorney 

4,puL,2001. 

~~~ 
v/ 

Walter J. Matthews, Judge 
Floyd Superior Court 
Rome Judicial Circuit 
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6 
IN THE SUPERIOR COURT OF FLOYD COUNT~ ;':' ~'} ' . 

,· ... ~-~ ,. 

STATE OF GEORGIA, 

vs. 

JOSEPH S. WATKINS, 

Defendant. 

~~ ~~ 
STATE OF GEORGIA MAR O 1 · 2001 

·~. -

) x--~,C')'\'KE:~~.::---~--
) \._ ~ .._,;;..t::f, i-. 

) 
) CRIMJNAL INDICTMENT 
) NO. 01CR16707-2 
) 
) 

WAIVER OF ARRAIGNMENT 

Counsel for the Defendant in the above-styled case hereby waives formal 

arraignment of said Defendant subject to all motions simultaneously filed herewith, and 

enters a plea of not guilty on each and every charge. 

COOK & CONNELLY 
P. O.Box370 
Summerville, GA 30747 
(706) 857-3421 
Attorneys for Defendant 

REX B. ABERNATHY 
Georgia Bar No. 000581 
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C 
CERTIFICATE OF SERVICE 

I hereby certify that I have this date served the State with the within and foregoing 

Motion, by serving a copy of same upon the Rome Judicial Circuit District Attorney, Ms. 

Tami Colston, via United States first-class mail, postage prepaid and correctly addressed 

as follows: 

Ms. Tami Colston 
District Attorney, R.J.C. 
401 Tribune Street 
Suite 302 
Rome, GA 30161 ~ 

This _j_ day ofFeb1uary, 2001. 

-.... 
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IN THE SUPERIOR COURT OF FLOYD COUNTJA~ 
STATE OF GEORGIA 

STATE OF GEORGIA, ) 
) 

vs. ) 

JOSEPH S. WATKINS, 
) CRIMINAL INDICTMENT 
) NO. 01CR16707-2 
) 

Defendant. ) 

MOTTON FOR DISCLOSURE OF ELECTRONIC SURVEILLANCE, 
FOR A PRE-TRIAL HEARING, TO SUPPRESS EVIDENCE, 

AND TO DISMISS THE INDICTMENT 

COMES NOW the Defendant, JOSEPH S. WATKINS, by his undersigned attorney, 

respectfully moves the Court, pursuant to Title 18 U.S.C. Section 2518(c)(d) and 0.C.G.A. 

§ 16-11-62 et seq., and the Fourth, Fifth, Sixth, and Fourteenth Amendments to the United 

States Constitution for an Order directing the District Attorney to disclose to the Defendant: 

1. All actual voice records, tapes, mechanical or electronic recordings, and all 

logs, records, memoranda, and letters of any wiretapping, bugging, electronic 

or other similar surveillance, 

a. Of any wire or oral communications to which the Defendant was a party; 

b. Of any wire or oral communications at the premises of the Defendant; 

c. Of any wire or oral communications at any place in which the Defendant 

had an "interest" at the time of the surveillance; "interest" meaning any 

property right in the place or any other nexus of use and reasonable 

expectation of privacy; 

d. Of any wire or oral communications placed under surveillance for the 

purpose, in whole or in part, of gathering evidence or leads against the 

Defendant; 
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e. Of any wire or oral communications at any place at which fu.e Defendant 

was present at the time of the surveillance; 

f Of any wire or oral communications in which the Defendant is named or 

otherwise referred to by an alleged co-conspirator. 

2. The demands for disclosure above embrace surveillance undertaken not only 

by the law enforcement and investigatory officers of Floyd County, but also 

by any other State agency and by any private person or corporation; and these 

demands further embrace any surveiHance of wire or oral corm:nunication to 

which a party to that communication allegedly "consented." 

3. For any surveillance described above for which there are no logs, memoranda, 

letters, or records, the names and business addresses of the persons who 

conducted said surveillance or who have knowledge of said surveillance. 

4. Defendant further demands all applications, affidavits, memoranda and other 

papers submitted in support of or in connection with any applications for 

executive, administrative, or judicial approval of such surveillance as 

described above, and all administrative, judicial, and executive orders, 

opinions and decisions responsive thereto. 

5. Defendant further requests disclosure of all letters, records, memoranda or 

other written material which incorporates or makes reference to, either 

explicitly or implicitly, the product of any surveillance described above, or 

makes reference, either explicitly or implicitly, to any surveillance described 

above. 
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6. Defendant further requests an evidentiary hearing prior to trial to detennine: 

a. Whether the State has fully complied with the demands made above; 

b. The standing of the Defendant to raise the issue of the legality of said 

surveillance; 

c. The extent to which said surveillance tainted the evidence upon which the 

indictment is based and which the State intends to use at trial; 

d. The legality of any said surveillance. 

7. Defendant further moves that, in the event said hearing should disclose that the 

indictment herein was obtained, or the investigation of the Defendant 

conducted, in reliance upon illegally obtained evidence, the indictment be 

dismissed. 

8. Defendant further moves the Court to suppress any evidence obtained directly 

or indirectly from, or tainted by, any illegal electronic surveillance. 

9. Defendant moves for the original tape or tapes of true and original quality and 

fidelity in order that experts may determine the voice prints for the purpose of 

expert analysis, comparison and identification. 

COOK & CONNELLY 
P. 0. Box 370 
Summerville, GA 3 07 4 7 
(706) 857-3421 
Attorneys for Defendant 

Georgia Bar No. 000581 

(~--2) 
L. ~ s-:Co~LL Y-
Georgia Bar No. 181825 

~ -J ,--:r· 
c;xtJ _,_..-··· 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this date served the State with the within and foregoing.· 

Motion, by serving a copy of same upon the Rome Judicial Circuit District Attorney, Ms. 

Tami Colston, via United States first-class mail, postage prepaid and correctly addressed 

as follows: 

Ms. Tami Colston 
District Attorney, R.J.C. 
401 Tribune Street 
Suite 302 
Rome, GA 30!~ 

This _l_ day o , 2001. 

<Y9'-
/ 
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IN THE SUPERIOR iuRT OF FLo-Jfil~ OFFICE 

STATE OF GEORGIA, 

vs. 

JOSEPHS. WATKINS, 

Defendant. 

ct-oi:-, 

STATE OF GEORGIA MARO 7 2D.01 
. ~-

) 
) 
) 
) 
) 
) 
) 

.J£~~1~*'ERK 

CRIMINAL INDICTMENT 
NO. 01CR16707-2 

MOTION FOR TIME TO FTI,E ADDITTONAI, MOTIONS 

COMES NOW Defendant showing that his attorney has at arraignment received 

copies of statements and other information which may be the basis for additional motions. 

Defendant requests such reasonable time as customary to prepare and submit such 

motions. 

COOK & CONNELLY 
P. 0. Box 370 
Summerville, GA 30747 
(706) 857-3421 
Attorneys for Defendant 

v~· 
REXB.ABERNA¥~ 
Georgia Bar No. 000581 

.. 30 
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' CERTTFTCATE OF SERVICE 

I hereby certify that I have this date served the State with the within and foregoing 

Motion, by serving a copy of same upon the Rome Judicial Circuit District Attorney, Ms. 

Tami Colston, via United States first-class mail, postage prepaid and correctly addressed 

as follows: 

Ms. Tami Colston 
District Attorney, R.J.C. 
401 Tribune Street 
Suite 302 
Rome, GA 30161 ~ 

This _j_ day of~2001. 
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IN THE SUPE-OR COURT OF FLOYD COUNTY 

STATE OF GEORGIA MAR m 7 2001 I 
i 

I . . 

I! STATE OF GEORGIA, 
I 

C:i~ -:-,, ... ... ··-·- .... 

I vs. . 
I . 

~ O ~e.'? h · .$o r'<'tM. \ 

DEFENDANT. 

INDICTMENT/ACCUSATION 
NUMBER 0\ CR ) Li 161-~ 

DEMAND FOR RECIPROCAL DISCOVERY 
PURSUANT TO O.C.G.A. SECTION 17-16-1 THRU .9 

l i COMES NOW, the State of Georgia, and upon receipt of the above-named 
defendant's request for discovery pursuant to O.C.G.A. Sections 17-16-1 thru 
9, hereby invokes the same and demands reciprocal discovery as required by, 
the statute, no later than five (6) days before the scheduled trial date, or as 
otherwise directed by the court, unless there will be evidence presented to 
constitute an alibi, and said written required information shall be presented to 
the District Attorney's Office no later than ten (10) days before the scheduled 
trial date. 

In order to comply with its obligations as required by O.C.G.A. Sections 
17-16-1 thru 9, counsel for the defendant is requested to contact the District 
Attorney's Office, specifically the Assistant District Attorney and/or Investigator 
assigned to the case, to schedule a time convenient to all counsel, but no later 
than ten (10) days prior to the scheduled trial date, for defense counsel to ..... .; 
inspect and copy those items defined by the statute. 

This J ..:+- day of ~ , ~- ~C>CP I 

I ~ ,-a fklM{) /. 

OFFICE OF THE DISTRICT ATTORNEY 
Rome Judicial Circuit 
401 Tribune Street, Suite 302 
Rome, Georgia 30161 
(706) 291-6210 

TRICT ATT6RNEY · 
ROME JUDICIAL CIRCUIT 
STATE BAR NO. 179316 
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FOR THE COUNTY OF FLOYD · 

STATE OF GEORGIA 
MAR - 7 2001 

THE STATE OF GEORGIA, 

vs. 

I 
I 
I 

(\OA 
"-=)( ... t),J ...... -.. 

I CRIMINAL CASE NO: 
JOSEPH SAMUEL WATKINS, I Ol-CR-16707-2 

I 

CERTIFICATE OF SERVICE 

· This shall certify that I have this date served a true and correct copy of the 
following discovery materials on Defendant by placing same in the United States Mail 
with sufficient postage affixed thereto and addressed to defendant's attorney: 

Mr. Rex Abernathy 
P.O. Box370 
Summerville, Georgia 30747 

1. Indictment I partial witness list 
2. GBI Autopsy Report: Case no. 2000-1001418 
3. Crime Lab report dated 11/20/2000 
4. Crime Lab report dated 3/29/2000 
5. Crime Lab report dated 2/10/2000 
6. Crime Lab report dated 2/23/2000 
7. Crime Lab report dated 3/3/2000 
8. List of 101 witnesses dated 2/28/01 
9. Demand for reciprocal discovery 

This \.st-day of March, 2001 

3 Government Plaza, Suite 302 
Rome, Georgia 30161 
706-291-5210 
Fax: 706-291-5163 

ami Colston, District Attorney 
Ga. Bar# 179315 
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STATE OF GEORGIA ~-L' n v D· C·O 1 .,N· ··-1"v ci , u I U I,_ • 

PlalRttffti),:.. DIV. Case Number 

'01 APR 9 HP11 1601CR16707 
Vs. 

WATKINS, JOSEPH SAMUEL 

To: Abernathy, Rex B. 

P.O. Box 370 

Summerville, GA 30747 

Certificate of Service 
I hereby certify that I have hand delivered/ mailed l;:,y first class mailing 

the following documents. 

() Copy of Accusation/ Indictment 

() Copy of Witness List 

() Marijuana Test 

( ) Copy of Crime Lab Rpt# 

() Copy of Demand Rec Disc ( ), Copy of Statement Labled 

() Copy of State's Rec () Copy of lntoximeter Rpt 

. , - . 

. () Copy of Def's Statement \. () Police/Incident Rpt 

~) Miranda Waiver ~) Summary l;5 p 3 . 7i, v. /o0 J/tri ~ 
() Medical Report () Phy Eva! 

() Supplement () Fact Sheet ~ 
() Notice of intent to raise ~JC-op\ oF ~c,(c{;M · 

similar transactions ~) 4 q p3. 0LlMmQr0 rafY) FCPb 
'&) 2 0?J . ~~ 0>1-. b~ . 

This April 4, 2001 Dctbi'e fufutt /04 . - Q1&k/JV 
. <'-i) ~ • q t I l.CA tC!ltL.l____ - - -------------
, " f3 t) Assistant District Attorney 

, Rome Judicial Circuit 
. J ·7/'l '2i--

State Bar No. -----~.!:.JJ.) 
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~ 
IN THE SUPERIOR COlJR.-T ,, .~,, ,. , , ,, _" 

FOR THE COUNTY OF FLOYD .. ·: ~;,·:·::.'.·.!OR COURT 
: - '~ : ) ,; 0 Li NT ·•· r. ~ 

STATE OF GEORGIA GH/Ml/L'.L 
0

;/,.. 

THE STATE OF GEORGIA, I 
I 

'Ol APR Y RPl 1116 
vs. 

JOSEPH SAMUEL WATKINS, 

I 
I 
I 
I 

CERTIFICATE OF SERVICE 

This shall certify that I have this date served a true and correct copy of the following 
documents on Defendant's Attorney, Rex Abernathy, by hand delivery: 

1. One page interview with Mark Free on 10/2/2000 
2. 20 page interview with Joey Watkins, by Mike Key on 2/11/2000 
3. 7 page statement of Joe Miller on 3/12/2000 
4. 28 page statement of Brianne Lindsey on 3/13/2000 
5. 11 page statement of Chad Redden on 4/2/2000 
6. 6 page statement of Corey Jacobs on 6/21/2000 
7. Transcript of telephone call between Samantha Dawkins and Josh 

Flemister 
8. 16 page statement of Ronald Vines on 9/12/2000 
9. One page statement ofDavid Brown on 10/2/2000 
10. One page statement of Kerri Wilkey on 10/3/2000 
11. 27 page interview of Josh Flemister with Tommy Shiflett 
12. Handwritten statement ofMeka Rogers dated 10/3/2000 
13. 5 page statement of Corey Jacobs dated 10/12/2000 
14. 14 page statement of Joey Samples dated 10/13/2000 
15. 14 page statement of Kevin Taylor dated 10/19/2000 
16. 11 page statement of David Jones dated 10/24/2000 
17. 9 page statement ofLacy Lambert dated 11/10/2000 
18. 6 page statement of Shawnna Walker dated 11/10/2000 
19. 18 page statement of Josh Flemister dated 11/11/2000 
20. 6 page statement of Josh Flemister dated 11/11/2000 
21. 14 page statement ofDaniel Hammond dated 11/17/2000 
22. 13 page statement ofBrad Nolan dated 11/21/2000 
23. 16 page statement ofBilly Pasley dated 11/29/2000 
24. 4 page statement of Reggie Hubbard dated 11/29/2000 
25. 36 page statement of Adam Elrod dated 12/3/2000 
26. 9 page statement of Jeremy Shuler dated 12/2/2000 
27. 13 page statement of James Paul Cooley dated 2/8/2001 
28. 10 page statement of Winfred Ellis dated 2/6/2001 
29. 2 page statement of Vicki Hamilton dated 1/3/2001 

·-- '~<-· 0-----1 

. - '/ >'/&,· 
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30. 7 page statement of Reese Ellis dated 1/23/2001 
31. 7 page statement of Jason Cheatwood dated 1/9/2001 
32. 7 page statement of Paul Cooley dated 2/6/2001 
33. 32 page transcript of recording between Corey Jacobs, David Jones and 

Jones' mother 

This 4th day of April, 200 I 

---...... 

Nn; /\~ c~D 
¼a:Ji~Iston 
. District Attorney 
Ga. Bar# 179315 
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CERTIFICATE OF SERVICE 

Tiris shall certify that I have this date served a true and correct copy of the following discovery on 
Defendant's attorney, Rex Abernathy by placing same in the United States Mail with sufficient postage 
affixed thereto and addressed to P.O. Box 370, Summerville, Georgia 30747 

1. 10 page statement of Travis Howard dated 2/26/2001 
2. 4 page statement of Cricket Williams dated 2001 by Chief Jim Free 
3. One page summary of statement given by Sylvia Smallwood Justice 
4. Two page summary of statement given by the Hogue family to Jim Free 

·, f+li"-" 
Tiris .::r_ day of April, 2001 · 

3 Government Plaza 
Suite 302 

· Rome, Georgia 30161 
706-291-5210 

Qo M ~ cu.()clc;::) 
ami Colston, District Attorney 

Ga. Bar# 179315 
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-:··> 
State of Gear ia, Count of Flo d 

STATE OF GEORGIA 

Vs. 

WATKINS, JOSEPH SAMUEL 

To: Abernathy, Rex B. 

Plaintiff(s) Case Number 

01CR16707 

Certificate Of Service 

=r.,, ~t: ~ 

I I :50 
MAY O 9 2001 

P.O. Box 370 

Summerville, GA 30747 ~qbd@h~ 
CLERK 

" 

Certificate of Service 
I hereby certify that I have hand delivered/mailed by first class mailing 

the following documents. 

() Copy of Accusation/Indictment () Marijuana Test 

() Copy of Witness List 'i--> Copy of Crime Lab Rpt#d-CXD- 10:) i 4-1 %"' 
() Copy of Demand Rec Disc () Copy of Statement Labled 

() Copy of State's Rec () Copy of lntoximeter Rpt 

() Copy of Def's Statement () Police/Incident Rpt 

() Miranda Waiver () Summary 

() Medical Report () Phy Eval 

() Supplement () Fact Sheet 

() Notice of intent to raise "" ----1 ~Y' { kVv1 

~ s[~.ilar trans~ct1ons ~ ~-}(fu__ i(V\Q,W 
1)2~ 0_ (+i -fi ~ ~ 

w )'-+\- f}y_x-r J J\~~d \ ·in~~ 
Vi \~)" Ct,~ \ ~ Y\. ~ ~( L,~ 

'9_ 'SOJx c DCL V'J tsG· (\ S 
This May 9, 2001 

~ ~~f'{\.Q_,\~ w H-L 
µo, l"-\ c~ \la 0 

~-Cll.~-~-CU 
Assistant District Attorney 

Rome Judicial Circuit 

~ -Q_, ~ ( '{\_Q/V~ V\J\R 
State Bar No: _L:I_S!_(S_\_':) 

V"x C\ J w. {bQ,n SD~ 
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State of Georgia, County of Floyd 

STATE OF GEORGIA 
Plaintiff(s) Case Number 

OlCRl6707 
Vs. 

Jury Trial 

WATKINS, JOSEPH SAMUEL 
Def en dant(s) 

To: WATKINS,JOSEPH SAMUEL 

2 526 NEW CALHOUN HWY 

ROME, GA 3016 l 

NOTICE of TRIAL 

You are hereby notified the Court has fixed the date of 

Monday, June 25, 2001 at 9:00 am in Superior Courtroom C, 

as the date on which a Jury Trial will be held on the above case. 

The defendant is required to be present on the date and 

time specified herein. 

NO FURTHER NOTICE WILL BE GIVEN AND FAILURE TO 

APPEAR WILL RESULT IN THE ISSUANCE OF A WARRANT FOR 

THEIR ARREST. 

This June 5, 2001. 

Joe E. Johnston 

Clerk, Floyd Superior Court 

's Copy 
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State of Georgia, County of Floyd 

STATE OF GEORGIA 

Vs. 

WATKINS, JOSEPH SAMUEL 

To: Abernathy, Rex B. 

P.O. Box 370 

Summerville, GA 30747 

Plaintiff(s) 

Defendant(s) 

Case Number 

01CR16707 

Jury Trial 

NOTICE of TRIAL 

You are hereby notified the Court has fixed the date of 

Monday, June 2 5, 2001 at 9:00 am in Superior Courtroom C, 

as the date on which a Jury Trial will be held on the above case. 

The defendant is required to be present on the date and 

time specified herein. 

NO FURTHER NOTICE WILL BE GIVEN AND FAILURE TO 

APPEAR WILL RESULT IN THE ISSUANCE OF A WARRANT FOR 

THEIR ARREST. 

This June 5, 2001. 

Attorney For De,fendant 

's Copy 

Joe E. Johnston 

Clerk, Floyd Superior Court 
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State of Georgia, County of Floyd 

STATE OF GEORGIA 

Vs. 

WATKINS, JOSEPH SAMUEL 

To: Connelly, Branch S. 

9899 Commerce Street 

Summerville, GA 30747 

Plaintiff(s) 

Defendant(s) 

Case Number 

01CR16707 

Jury Trial 

NOTICE of TRIAL 

You are hereby notified the Court has fixed the date of 

Monday, June 25, 2001 at 9:00 am in Superior Courtroom C, 

as the date on which a Jury Trial will be held on the above case. 

The defendant is required to be present on the date and 

time specified herein. 

NO FURTHER NOTICE WILL BE GIVEN AND FAILURE TO 

APPEAR WILL RESULT IN THE ISSUANCE OF A WARRANT FOR 

THEIR ARREST. 

This June 5, 2001. 

Attorney For Defendant 

's Copy 

-

Joe E. Johnston 

Clerk, Floyd Superior Court 

~/-



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 102 of 155

e 
State of CeQE,. ·-ka~oGount of Flo d 

STATE OF GEORGIA t: __ UYD COUNTc:·. GA. 
r'fUM\Jit~ DIV. 
P1amt1Tf\S1 Case Number 

'01 JLlN 13 PP1 3 28 01CR16707 

Vs. J \ L E D 
WATKINS, JOSEPH SAMU~o...b.J. J_ .. ,__ 

To: Abernathy, Rex B .. 

P.O. Box 370 

Summervjlle, GA 30747 

· 1cate Of Service 

I hereby certify that I ha hand deliver /mailed by first class mailing 

the following documents. 

() Copy of Accusation/Indictment 

( ) Copy of Witness List 

() Copy of Demand Rec Disc 

() Copy of State's Rec 

( ) Copy of Def s Statement 

( ) Miranda Waiver 

( ) Medical Report 

() Supplement 

( ) Notice of intent to raise 

similar transactions 

This June 13, 2001 
\ ( ,. \.... 
-\!~1 CS: & ~V V't J..,,V'l5 

- fy*1t\ L.G--~ ( L-

- ~',Y\ ~Y'\ 

- I{ CAL\.\ 1) krv~ 

- {)9. l~ '1-w..cL 

() Marijl!ana Test 

() Copy of Crime Lab ~pt# 

( ) Copy of Statement Labled 

() Copy of lntoximeter Rpt 

() Police/Incident Rpt 

() Summary 

() Phy Eval 

() Fact Sheet 

~ -r~ 
~~----------------·-----
Assistant District Attorney 

RomeJudicial Circuit ,___ 

State Bar No: __ J:]_C3_~_f;) 
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STATE OF GEORGIA 
Pla1~i1Hcif- DI",'. . Case Number 

'0'1 fl!lJ 
.L uU(i 13 Pfl1 1 5701CR16707 

Vs. 

To: Abernathy, Rex B. 

P.O. Box 370 

Summerville, GA 30747 

Certificate Of Service 

Certificate of Service _ _ _____ _ 
I he~eby certify that I have hand delivered/m~---by first class ~~g 

the following documents. ·------................. ---~~ 

() Copy of Accusation/Indictment 

( ) Copy of Witness List 

() Copy of Demand Rec Disc 

() Copy of State's Rec 

() Copy of Def s Statement 

() Miranda Waiver 

() Medical Report 

~ () Supplement 

~!) Notice of intent to raise 

similar transactions 

This June 1 3, 2001 

() Marijuana Test 

() Copy of Crime Lab Rpt# 

( ) Copy of Statement Labled 

() Copy of lntoximeter Rpt 

() Police/Incident Rpt 

() Summary 

() Phy Eval 

() Fact Sheet 

~---c~~-
Assistant District Attorney 

Rome Judicial Circuit 
'll~ J\-----State Bar No: _______ '1_QL0 
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IN THE SUPERIOR COURT 
FOR_:.THE C-OUN.'f:Y:..OF.LlruLOYD 

STATE)QF_;GEQRGIA 
C ;,, ! '-' : U -~ L. DI 'r'. 

The State of Georgia, 

vs. 

Joseph S. Watkins, 
Defendant. 

NOTICE OF INTENT TO RAISE SIMILAR TRANSACTIONS 

Comes now the State of Georgia, by and through Tami Colston, 
District Attorney and pursuant to Rule 31.3 o:f the uniform Superior Court 

· Rules, and notifies the defendant in the above styled case of the State'~ 
intention of raising sim.ilar transactions in the trial of defendant's case. The 
specific incidents the state intends to introduce are as follows: 

1. 

During the time period between June of 1999 and January 2000, the 
victim, Isaac Dawkins was harassed by the defendant Joey Watkins on 
numerous occasions. This forms the basis for the charge of stalking 
contained in the indictment. 

Mr. Watkins threatened Isaac Dawkins and told others he was going 
to get him. Although these incidents are evidence of "prior difficulties" and 
are evidence of the crime of Stalking, and are not "sim.ilar transactions", the 
state places defendant on notice that it intends to introduce all prior threats 
by Joey Watkins against Isaac Dawkins as well as specific incidents where 
Joey Watkins attacked Isaac Dawkins or chased him with a vehicle. Some 
of the specific Acts are as follows: 

a. Between June of 1999 and August 1999 Isaac Dawkins' dog 
was shot between the eyes while in its pen at the Dawkins 
home. The dog was shot with a .22 cal. Weapon. The victim's 
dog was shot because Isaac Dawkins was dating Brianne 
Scarborough. 
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b. Between June of 1999 and January of2000 Joey Watkins was 

in his vehicle and was harassing Brianne Scarborough who was 
in a vehicle with others in downtown Rome. Isaac saw the 
harassment and approached Joey Watkins. Joey Watkins told 
Isaac Dawkins to come to his house. Isaac did. Joey Watkins 
went to the window of Isaac's vehicle and started hitting him 
through the window. 

c. During the same period of time, Adam Elrod, Travis Camp and 
Joey Watkins were on Hwy 27 north of Mt. Berry Square Mall 
during the time Isaac was dating Brianne. Isaac was with Jay 
Barnett in a white truck. Joey Watkins saw Isaac Dawkins and 
chased Isaac.down the road. Isaac got away from Joey on this 
occas10n. 

d. In the Summer of 1999 Adam Elrod, Joey Watkins, Clay 
Burkhalter and D.J. Gammon were together on Hwy 140. Isaac 
Dawkins came by with Paul Allen. Joey Watkins again chased 
Isaac Dawkins down. The police stopped the vehicle Joey 
Watkins was in and arrested several of the people inside for 
underage possession of alcohol. 

e. During the spring or summer of 1999, Joey Watkins saw Isaac 
Dawkins truck at Brianne Scarborough's house one evening 
and shot at Isaac Dawkins' truck. 

f. In September of 1999 Joey Watkins chased Isaac Dawkins up 
Hwy 27 North. He tried to run Isaac Dawkins off the road 
because Isaac was dating Brianne Scarborough. 

Witnesses to these incidents: 
Brianne Scarborough 
Chad Redden 
Adam Elrod 
Jay Barnett 
Clay Burkhalter 
Paul Allen 
Josh Flemister 
Mark Free 
Billy Pasley 
Joey Samples 
Samantha Dawkins 
Paul Cooley 
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On August 25, 2000 in the evening hours, Joey Watkins positioned his 
fingers like a gun and pointed it at Ronald Vines. Joey was with five or 
more other men. Joey Watkins made a shooting gesture and said he was 
going to kill him that night when he got home. 911 was called. Joey was 
mad at Ronald Vines over Ronald being with a woman that Joey was jealous 
of. 

Witnesses: 
Ronald Vines 
Dustin Pate 

In January or February of 2000, Joey Watkins and Mark Free pulled 
Mark Kents and Ronald Vines over in their car on Dean Street in Rome, Ga. 
When Mr. Vines and Mr. Kents stopped, Joey Watkins and Mark Free 
jumped out of their car with a shotgun and pointed it at Mr. Vines and Mr. 
Kents. This argument was over a female. 

Witnesses: 
Ronald Vines 
Marcus Kent 

4. 

In late 1998 or early 1999 Jeremy Shuler was dating Brianne 
Scarborough. Jeremy Shuler exited his car in front ofBuffalos Restauraunt 
in Rome, Georgia and Joey Watkins pulled up. Joey Watkins threatened 
Jeremy Shuler with a knife for dating Brianne. 

Witnesses: 
Jeremy Shuler 
Brianne Scarborough 
Adam Elrod 
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Paul Allen 

5. 
On Christmas Eve of 1999, Chad Redden was at Mt. Berry Square 

Mall with Brianne Scarborough. Chad and Brianne were dating. Joey 
Watkins tried to get Chad Redden to fight him because he was dating 
Brianne. Brianne Scarbrorough tried to intervene and Joey Watkins punched 
her in the ribs. 

Witnesses: 
Brianne Scarborough 
Chad Redden -Chad Williamson , if"--:.4 '!> # 1.,.e 

6. 
In Early 1999 or late 1998 Joey Watkins pulled a gun on Delane 

Roach because Delane had a date with Brianne Scarborough. Joey Watkins 
saw Delane Roach and Brianne Scarborough at the movies at Mt. Berry 
Square Mall and he laid a 30-06 rifle across the hood of his vehicle and 
threatened to kill Delane. 

Witnesses: 
Chad Redden 
Adam Elrod 
Delane Roach 
Brianne Scarborough 

x. 
In 1996 Paul Allen and Will Ware were walking up Parkwood Circle 

near where Joey Watkins lived with his family. Joey came out of the carport 
of his home with a rifle and shot at them. 

Witnesses: 
Will Ware 
Paul Allen 

In late 1997 Paul Allen and ie Roach were together. Delane 
Roach had been in an argument with Joey Watkins over the phone and Joey 
told him to come to the house. Upon arrival at Joey Watkins house, Delane 

7 
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e e -Roach and Paul Allen got out of the car and were met with four shots from 
the carport. Joey Watkins told Adam Elrod that he pulled a gun on Delane 
Roach at his house. 

Witnesses: 
· Delane Roach 
Paul Allen 
Adam Elrod 

9. 
Paul Allen dated Briann~ Scarborough at one time and during the time 

that they dated, Joey Watkins continually threatened him. 

Witnesses: 
Brianne Scarborough 
Paul Allen 

10. 
On March 29, 2000 Joey Watkins and Tim Hughes chased Chad 

Redden as Chad was on the way to Brianne Scarborough's grandmother's 
house. They swerved at him and screamed. When Chad.left Brianne's 
grandmother's home, Joey Watkins and Tim Hughes pulled up next to him 
on Hwy 27 North and said that they would get him and he would end up just 
like Isaac Dawkins. Chad Redden was dating Brianne Scarborough. 

Witnesses: 
Chad Redden 

11. 

Brianne Scarborough will testify to the harassment she has received 
for dating Isaac Dawkins and other boys as well as the fact that Joey 
Watkins has threatened every one she has ever dated. Two of the people he 
has threatened that are not otherwise discussed in this notice are Billy Pasley 
and Adam Elrod. 

While dating Joey Watkins, Brianne Scarborough was going out one 
night without him. He became enraged and put a gun to her head and 
threatened to kill her. 
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Witnesses: 
Brianne Scarborough 
Billy Pasley 
Adam Elrod 

12. 
Around September of 1999, Joey Watkins started dating Aislynn · 

Hogue. After breaking up, Joey Watkins followed her in his car in 
Cedartown one night and tried to pick a fight with the boy she was with. 
She then traded cars with her uncle and Joey Watkins chased Aislynn's 
uncle in Aislynn's car. Aislynn Hogue took a stalking warrant out for Mr. 
Watkins. 

Witnesses: 
Aislynn Hogue 
Jason Cheatwood 
Bradley Miller 
Ronnie Worthington 

~ 
In 1996 Rick Noah was dating Tandy Watkins, Joey Watkins' sister. 

Joey got mad at Rick during this time and Joey Watkins attacked Rick Noah 
at the skating rink on Hwy 53. Shortly after this, Joey Watkins chased Rick 
Noah's 68 year old grandmother down the road after she picked Rick up 
from school. 

Witnesses: 
Rick Noah 
Wanda Noah 

14. 
At the time of his arrest, Joey Watkins was dating Kelly Robinson. 

While incarcerated, Mr. Watkins found out that Kelly Robinson had a date 
with another man. Joey Watkins became enraged and struck the wall with 
his fist and said that "when I get out, I will be right back in for killing that 
guy." 

Witnesses: 
Paul Cooley 
Jimmy Jacks 
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15. 
In the case presently before the Court. Defendant is charged with 

chasing Isaac Dawkins down, stalking him and shooting hiin in his vehicle 
on Hwy 27 South. The evidence at trial will show that Mr. Watkins' motive 
was because Isaac Dawkins was dating Brianne Scarborough . 

. · In the similar transactions sought to be introduced, Mr. Watkins 
showed violent tendencies toward others whom dated or he thought were 
dating women that he was interested in. The transactions sought to be 
introduced show intent, motive and a course of conduct on the part of the 
accused. The similar transaction evidence also shows an absence of accident 
and identity. 

WHEREFORE the State prays that evidence of similar transactions be 
allowed into the trial of the present case. 

This 13th day of June, 2001 

3 Government Plaza 
Suite 302 
Rome, Georgia 30161 
706-291-5210 

~CLN Cw~ i Colston· 
District Attorney 
Ga. Bar# 179315 
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ti· 
State of Geor ia, Count of Flo d 

STATE OF GEORGIA 
Plaintiff(s) ..... .... -.,,Case Number . 

·01 CRl 6707 
.,. :,: ? : -

C =:_ \ ;~ f) \ ·:, '.i \./ t r ·.;"!..-~ 

Vs. . •,- ',:_,,,t,,.....,,t; ... 11:2/] ------,----------
JUN 1 3 2001 Certificate Of Service 

WATKINS, JOSEPH SAM 

To: Abernathy, Rex B. 

P.O. Box 370 

Summerville, GA 30747 

c· ... rfK Lt. 

Certificate of Service 
I hereby certify that I ha~ed/mailed by first class mailing 

the following documents. 

() Copy of Accusation/Indictment 

() Copy of Witness List 

"" () Copy of Demand Rec Disc 
~) Copy of State's Rec 

() Copy of Def's Statement 

() Miranda Waiver 

""'() Medical Report 
tt) Supplement cJ. W ~-Sil l\-t 
() Notice of intent to raise 

similar transactions 

~ ~~\£'3, ~ C\Jsl 01~ 
This June 13, 2001 

""' J/\_ 0 "J-'( -..s 'r0tL 

() Marijuana Test 

( ) Copy of Crime lab Rpt# 

( ) Copy of Statement Labled 

() Copy of lntoximeter Rpt 

() Police/ Incident Rpt 

() Summary 

() Phy Eval 

() Fact Sheet 

~ l)<Z.¾,+; ~ Y\$. -k) r \,A] A-°Y\.<.~" T YY\1"'1 \A...(\._ ;-t 'J 
~ \"\ N )4 Y\S .r 3-'r ~ .L 

d~Dist~--
'-. ~- b-f J ~ '{JJA--( 112"-tt-· - ) ~ ~ . 

Rome Judicial Circuit 

State Bar No: ___ j_']~3-_}S 

· . .L .. -:- I 
,,_ ) / 
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STATE OF GEORGIA •. , /'.V- "''-''N·,~y r.A ! ~-'·~· I J : •. ,UV; I • ,;,-,.. 

c f~MilRt1W2F· 
'01 JUN 1 Lt Arri 11 5 

Case Number 

01CR16707 

Vs. . . . E I LE D . Certificate Of-Service 

WATKJNS,JOSEPH SAMUEL~ - -· 

To: Abernathy, Rex B. 

P.O. Box 370 

Summerville, GA 30747 

\JI I -i ~, ,._... 

Certificate of Service 
I hereby certify that I hav~ed/mailed by first class mailing 

the following documents. 

() Copy of Accusation/Indictment () Marijuana Test 

() Copy of Witness List () Copy of Crime Lab Rpt# 

() Copy of Demand Rec Disc () Copy of Statement Labl.ed 

() Copy of State's Rec () Copy of lntoximeter Rpt 

() Copy of Def's Statement () Police/Incident Rpt 

() Miranda Waiver () Summary 

( ) Medical Report ( ) Phy Eval 

() Supplement () Fact Sheet 

( ) Notice of intent to raise ........_ l x., IQ.{- C,~:,'f\vl-f\ ~-lA.JU L4.Ll. Qx.-l:~ 
similar transactions DD_x--t c\_ tt)~ yJ 'r\ ~ .N\M\(. V-1.{.J-

~ ~ ¾) {··\ v '+{\)~ Ch\-tJ-fy-e .e_ 

'').e~- cA.,~ ~ ,oclc\ ~M<.r--HY\R. ~ JV'l.f~ 
This June 14, 2001 - (\...,. 

11
n ... ~~ d'" 

~'\) D \ ~ c; t1,f: ~ Q,--1:-, 11....J\.. __ LC~-- ---- t Q_, 

l · nt District Attorney 

-~ ~OJfYtti RomeJudicial Circuit 
._;.. 10 o-0\ {\.." cl~'+,fvz... s B N L, (\ => \~ 1·y tate ar o: _____ '::::'LQ._\....) 

- \;---H~ "\___ Sk_ ncr. :,a -n_ '- ~ L"" Y\G\ ~ . 01 I 4c Vis { 
L,0-c. '.j ~~Jx x:-t- . \!\\ 

"-1 \<\M\cAW ~ ;·tt~ 
gm+ -Qe.ss (, c r~ 
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IN THE SUPERIOR COURT 

FOR THE COUNTY OF FLOYD 
STATE OF GEORGIA 

JC IP/ I 'ff O ( . 

lf·-IL/- DU 

The State of Georgia, I 
I 
I 
I 
I 
I 

vs. Criminal File Action 
No. Ol-CR-16707-2 

Joseph S. Watkins, 
Defendant. FILED It~ OFF;CE 

I : ;;i.,o 
JUN 14 2001 

ORDER 

The Petition of the District Attorney of the Rome Judicial Circuit 
having been presented and considered, it is hereby ordered and adjudged as 
follows: 

(1) That Timothy Mark Free be required to testify at the trial of his 
alleged co-conspirator, Joseph S. Watkins and produce evidence 
relating to said crime and that he not be excused from testifying or 
producing any evidence required on the basis of his privilege 
against self-incrimination. 

(2) That no testimony or other evidence required under this order or 
any information directly or indirectly derived from such testimony 
or evidence may be used against Timothy Mark Free in any 
proceedings or prosecution for a crime or offense concernihg 
which he may testify or produce evidence under this order. 

(3) Nothing in this order shall prevent a prosecution of Timothy Mark 
Free for the offense he is presently charged with, for perjury, false 
wearing or contempt committed in testifying or failing to testify in 
accordance with this order but the witness will not be required to 
testify or produce evidence that can be used against him in any 
other court. 

( 4) That this order be entered of record in the trial of the case of 
Joseph S. Watkins and of Timothy Mark Free and that the 
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-transcript of the testimony given by said witness shall be filed for 
permanent record in the office of the Clerk of Superior Court for 
Floyd County. 

Judg~ 
Rome Judicial Circuit 

----, / -/4,.L-..J--
/ / 
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. & 
• d..&,~~ 

IN THE SUPERIOR COURT OF FLOYD COUNTY 

STA TE OF GEORGIA 

-vs.- _ JUN 1 5 20~1- CASE# Ol-CR-16707-2 

JOSEPHWA1KINS d ~~ _ ~--+-- LERK 

* . 
ORDER 

BARRY MlJLLINAX, EF# 454901, a critical and necessary 

WITNESS in the above-styled case being confined to the CLAYTON COUNTY 

CI has been subpoenaed to appear in the Superior Court of Floyd County as a 

WITNESS in the above-styied case and it is hereby ordered that the Warden 

release said BARRY MULLINAX to the custody of Sheriff Tommy Rickman, 

or his lawiul deputies, to be returned to the Fl6yd·County Jail for TRIAL in the 

Superior Court of Floyd County, Georgia, which case is scheduled for the 25th 

day of JUNE, 2001, and after said case is completed, the WITNESS shall be 

returned to the CLAYTON COUi~TY CI to complete sentencing now serving. 

Said def end ant shall be transported by bus or personally picked up by the 

Sheriffs Office. 
,,_-

so ORDERED, this / j day of Jm~E, 2001. 

~ 
Rome Judicfal Circuit 

---
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• • -IN THE SUPERIOR COURT 
FOR THE COUNTY OF FLOYD 

STATE OF GEORGIA 

The State of Georgia, I 

vs. HltU Vt~ o,:\\'Ft 
Joseph S. Watkins, JUN 1 S '2.001 

Defendant. 

Criminal File Action 
No. 01-CR-16707-2 

Petition for Witness Immunity 

CO:MES NOW the State of Georgia, by and through, Tambra P. 

Colston, District Attorney for the Rome Judicial Circuit and shows this 

Court the following facts: 

(1) The above styled case is currently pending and set for trial on 

June 25, 2001; 

(2) At present, the State's case is based in part on an admission by the 

Defendant to other persons; 

(3) The State has charged Timothy Mark Free in a separate 

indictment as a co-conspirator. 

(4) Timothy Mark Free has also made certain admissions to third 

parties regarding the crime; 

(5) Because both alleged conspirators have made statements 

regarding the murder of Isaac Dawkins which incriminate 

/_?, 
,.;---.., -....... · 

; .( 
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( 

-themselves and each other, the state has indicted the cases 

separately; 

( 6) The testimony of each conspirator is necessary in the trial of the 

other. 

WHEREFORE, Petitioner prays that pursuant to O.C.G.A. Sec. 24-9-

28, Timothy Mark Free be granted USE Th1MIJNITY in that he be required 

to testify in the trial of his co-c·onspirator, Joseph S. Watkins with the 

assurance that his testimony cannot be used against him at the trial of his 

own case. Defendant, Timothy Mark Free is also assured by the 

. undersigned prosecuting attorney that no information coming to the 

prosecution directly or indirectly, which is derived solely from the testimony 

he gives at the trial of his co-conspirator, Joseph S. Watkins, may be used 

against Mr. Free. 

Respectfully submitted, this~ day of___,:-~Jt..,..1.~M=c ....... , _ _,, 2001 

3 Government Plaza 
Suite 302 
Rome, Georgia 30161 
706-291-5210 

~QM~0& V. Cc&~ 
~bra P. Colston 
District Attorney 
Rome Judicial Circuit 
Ga. Bar #179315 
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State of Getyr·, iai?t@orunt of Flo d 
. . ' 

STATE OF GEORGIA 
i :.....· .. :: :.J L~_ !_:,'i;; ..;,,~. 

, nfla)
1
ntiff(sJ Case Number 

u JJN l:J PPl 1 3ij1 CRl 6707 

Vs. 

To: Abernathy, Rex B. 

P.O. Box 370 

Summerville, GA 30747 

Certificate Of Service 

Certificate of Servi .e-----
- I hereby certify that I have hand delivered ~ed by first ~iling 

the following documents. 

() Copy of Accusation/Indictment 

() Copy of Witness List 

( ) Copy of Demand Rec Disc 

( ) Copy of State's Rec 

( ) Copy of Def' s Statement 

() Miranda Waiver 

~) Medical Report 

M Supplemento.9.. v-..f 0t-\fui~c; us~ 
() Notice of intent to raise 

similar transactions 

This June 1 5, 2001 

() Marijuana Test 

() Copy of Crime Lab Rpt# 

() Copy of Statement Labled 

() Copy of lntoximeter Rpt 

( ) Police/ incident Rpt 

() Summary 

() Phy Eval 

( ) Fact Sheet 

-# ~/)<-<L-, ~ T<i~IY)_~-!.11~ 
Assistant District Attorney 

Rome Judicial Circuit 

State Bar No: __ 6A.<:ti~_4__ 
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STATE OF GEORGJtl COUNTY OF FLOYD 

STATE OF GEORGIA VS. WATKINS. JOSEPH SAMUEL 

6/15/01 

MARC BAHN 
Witness Supplemental 

4151 ASHFORD DUNWOOD YRD. 
SUTIE 140 
VERIZON WIRELESS 
A1LANTA, GA 30319 

JAY BARNETT 
Witness Supplemental 

71-B WALENDADR 
FCPD 
ROME, GA 30161 

WAYNE BENSON 
Witness Supplemenµl 

241 BELLS FERRY RD. 
ROME, GA 30161 

REGGIE HUBBARD 
Witness Supplemental 

529 ELLIOTI DR. 
ROME, GA 30161 

TIMOTHY MARK FREE 
Witness Supplemental 

2526 NEW CALHOUN HWY. 
C/OFCJ 
ROME, GA 30161 

DUSTIN PATE 

12:54 pm 

Witness Supplemental 
ADDFESS lJNKNOVv'N 

.59-

01CR16707 

Page 2 
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STATE OF GEORG~ COlJNTY OF FLOYD 

STATE OF GEORGIA VS. WATKINS. JOSEPH SAMUEL 

5/15/01 

MARCUS KENT 
Witness Supplemental 

ADDRESS UNKNOWN 
CHAD w1LLIAMS0N 

Witness Supplemental 

CHlCAOO,lL 

DELANE ROACH 
Witness Supplemental 

10 WHISPERJNG PINES DR 
ROME, GA 30161 

WILL WARE 
Wih1ess Supplemental 

12 EASTDELL RD. 
ROME, GA 30161 

RICK NOAH 
Witness Supplemental 

277 WAYSIDE RD. 
ROME, GA 30161 

ROBYN WORTHINGTON 
Witness Supplemental 

381 BOOGER HOLLOW RD. 
CEDARTOWN, GA 30125 

WANDA NOAH 

12:54 pm 

Witness Supplemental 
277 WAYSIDE RD. 
RO:t>.1E, GA 30161 

01CR16707 

Page 3 
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STATE OF GEORGjl, COlJNTY OF FLOYD 

STATE OF GEORGIA VS. WATKINS. JOSEPH SAMUEL 

6/15/01 

RONNJE WORTHINGTON. 
Witness Supplemental 

381 B()()QER HOLLOW RD. 
CEDARTOWN, GA 30125 

BRADLEY MILLER 
Witness Supplemental 

143 BRANCH RD. 
C/0 AISL YNN HOGUE 
CEDARTOWN, GA 30125 

BARRY MULLINAX 

12:54 pm 

Witness Supplemental 
P.O.BOX309 
EF#454901 
CLAYTON CO. CI 
LOVEJOY, GA 30250 

···- .. __ / 
/ -~ / ./'": ., . 

'£_ .. / {, / ,:_ \, ____ ,,, 

01CR16707 

Page 4 
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. . -·" 

IN THE SUPERIOR COURT 
... :~· } 
l :t' 

r~":-. •. '~- "'' .. ~ 

FOR THE COUNTY OF FLOYD 
STATE OF GEORGIA 

r ': ~i •. 

t ( w 
.: . •:::: 

l)f;. f( __ /t 
JUN 1 5 2001 

THE STATE OF GEORGIA, 

vs. 

JOSEPH SAMUEL WATKINS, 
~ CRWrnALCASE9 ~ 
I 01-CR-16707-2 
I 

CERTIFICATE OF SERVICE 

This shall certify that I have this date served a true and correct copy of the 
following discovery materials on Defendant by hand delivery 
to defendant's attorney: 

Mr. Rex Abernathy 
P.O. Box370 
Summerville, Georgia 30747 

1. Summary of Expert witness/ fact witness testimony 

rt"--
This --L 4iay of June, 200 I 

~Ce:~~ 
"Coistoo,District Attorney 

3 Government Plaza, Suite 302 
Rome, Georgia 30161 
706-291-5210 
Fax: 706-291-5163 

Ga. Bar# 179315 

/ 
/ 

~··'' ~ 
-~~-/· 

./ 
/ 

./ 

, 
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Expert Witnesses / Fact Witnesses 

1. Mark Bahn: Verizon Wireless 
Will testify to the cell tower locations and where the calls · 
charged to Joey Watkins originated from. Will testify to 
the range of each tower and the areas of town the tower 
picks up calls from. 

2. Dr. Carl Herring: Neurosurgeon. Will testify to the injuries of Isaac 
Dawkins. 

3 .. Dr. Mark Koponeon: 'Will testify to autopsy of Isaac Dawkins and 
cause of death. 



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 124 of 155

STATE OF GEORGIA 

Vs. 

WATKINS, JOSEPH SAMUEL 

To: Abernathy, Rex B. 

P.O. Box 370 

Summerville, GA 30747 

., .\ 

I hereby certify that I hav hand deliver '/maiied by first class mailing 

the following documents. 

() Copy of Accusation/Indictment 

· ( ) Copy of Witness List 

() Copy of Demand Rec Disc 

() Copy of State's Rec 

() Copy of Def's Statement 

( ) Miranda Waiver 

("(Medical Report 

() Supplement 

( ) Notice of intent to raise 

similar transactions 

This June l 5, 2001 

'1 / 3 0 fX2 CJ e. ,s 
JvVdA C ~ (u [ D fZl \ 

lo-+ -=r f:AO... (., 

~tJLQ,, i'Y\S' 

() Marijuana Test 

() Copy of Crime Lab Rpt# 

() Copy of Statement Labled 

() Copy of lntoximeter Rpt 

() Police/Incident Rpt 

() Summary 

() Phy Eval 

( ) Fact Sheet 

_!L{J~ 
Assistant District Att7ne;--------'

Rome Judicial Circuit 

State Bar No: §j!.2£~_;--
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IN THE SUPERIOR COURT OF FLOYD COUN1.nJN z S 2001 

} ~--·~ 

STA TE OF GEORGIA 

v. 

JOEY WATKINS 

STA TE OF GEORGIA ~\ ~"C°"/-\~~ _ 
Q_ CLERK 

CRIMINAL INDICTMENT 
NO. 01-CR-16707-2 

. REQUESTS TO CHARGE 

Comes now, the Defendant, in the above styled case and respectfully submits this, his 

Requests to Charge numbered one through eleven. 

Attorney for Defendant 
Georgia Bar# 000581 
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DEF.ANT'S REQUEST TO CHARG:itlo. f ---
Presumption of Innocence;-rden of Proof; Reasonable Doubt 

This defendant is presumed to be innocent until proven gui_lty. The defendant 

enters upon the trial of the case with a presumption of innocence in his/her favor. 
•.I. 

This presumption remains with the defendant until it is overcome by the state with 

evidence which is sufficient to convince you beyond a reasonable doubt that the 

defendant is guilty of the offense charged. 

No person shall be convicted of any crime unless and until each element of the 

crime is proven beyond a reasonable doubt. 

The burden of proof rests upon the state to prove every material allegation of 

the indictment and every essential element of the. crime charged beyond a reason.able 

doubt. 

There is no burden of proof upon the defendant whatever, and the burden 

never shifts to the defendant to prove innocence. When a defense (except insanity) is 

raised by the evidence, the burden is on the state to negate or disprove it beyond a 

reasonable doubt. 

However, the state is not required to prove the guilt of the accused beyond all 

doubt or to a mathematical certainty. A reasonable doubt means just what it says. It 

is a doubt of a fair-minded, impartial juror, honestly seeking the truth. It is a doubt 

based upon common sense and reason. It does not mean a vague or arbitrary doubt, 

but is a doubt for which a reason can be given, arising from a consideration of the 

evidence, a lack of evidence, a conflict in the evidence, or any combination of these. 

If after giving consideration to all the facts and circumstances of this case, 

your minds are wavering, unsettled or unsatisfied, then that is a doubt of the law, and 

you should acquit the defendant; but, if that doubt does not exist in your minds as to 

the guilt of the accused, then you would be authorized to convict the defendant. 

If the state fails to prove the defendant's guilt beyond a reasonable doubt, it 

would be your duty to acquit the defendant. 

1 Revised 4/97 

---6s-
. . ·:. . . . . . . . .: -~. ..... . . . :.,,:_ ... 
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e 
e 

DEFENDANT'S REQUEST TO CHARGE NO. 

Defendant's Failure to Testify 

The defendant in a criminal case is under no duty to present any evidence 

tending to prove innocence and is not required.to take the stand and testify in the 

case. If the defendant elects not to testify, no inference hurtful, or adverse to the 

defendant shall be drawn by the jury, nor shall such fact be held against the defendant 

in any way. 

Lakeside v. Oregon, 55 L.Ed.2d 319 (1978) 

Rowe v. State, 162 Ga. App. 742 (1982) 

· Suggested Pattern Jury Instructions:, Vol. II, 2d Ed., Criminal Cases. p. 24 



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 128 of 155

Knowledge 

e 
-DEFENDANT'S REQUEST TO CHARGE NO. 

Knowledge on the part of the defendant that the crime 

was being committed, and that the defendant Jmowingly and intentionally participated 

in, or helped in, the commission of (or was a conspirator in) such crime, must be proved 

by the state beyond a reasonable doubt. 

If you find from the evidence in this case that the defendant had no knowledge 

that a crime was being committed, and that the defendant did not knowingly and 

intentionally commit, participate, or help in the commission of (and was not a conspirator 

in) the alleged offense, then it would be your duty to acquit the defendant. 

On the other hand, should you find, beyond a reasonable doubt, that the 

defendant had' knowledge that the crime was 

being committed, and that the defendant knowingly and intentionally participated or helped 

in the commission of it, then you would be authorized to convict the defendant. 

Suggested Pattern Jury Instructions, Vol. II, 2d Ed., Criminal Cases, p. 21 

---h /7 --
; / 
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Guilt by Mere Association 

Mere association by a person with other persons involved in the commission of 

· a crime, without more, will not authorize a jury to find such person guilty of consent in, 

or concurrence in, the commission of the crime, unless the evidence shows, beyond a 

reasonable doubt, that such person helped in the actual perpetration of the crime or 

participated in the criminal endeavor. 

Suggested Pattern Jury Instructions, Vol. II, 2d Ed., Criminal Cases, p. 19 

-----
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e 
DEFENDANT'S REQUEST TO CHARGE NO. 

Bare Suspicion 

Facts and circumstances, which merely place upon the defendant a grave sus~icion 

of the crime charged, or which merely raise a speculation or conjecture of the defendant's 

guilt, are not sufficient to authorize a conviction of the defendant. 

Suggested Pattern Jury Instructions, Vol. Il., 2d Ed., Criminal Cases, p. 18 

69-
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DEFENDANT'S REQUEST TO CHARGE NO. & 
Mere Presence at Scene of Crime 

The mere presence of a person at the scene of the commission of a crime at 

the time ·of its perpetration, without more, will not authorize a jury to find the person 

who was merely present guilty of consent in, and concurrence in, the commission of the 

crime, unless the evidence shows, beyond a reasonable doubt, that such person committed 

the alleged crime, helped in the actual perpetration of the crime, or participated in the 

criminal endeavor. 

Brooks v. State, 128 Ga. 261 (1907) 

Tanner v. State, 161 Ga. 193, 199 (1925) 

Suggested Pattern Jury Instructions, Vol. II, 2d Ed., Criminal Cases, p. 18 

---
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DEFENDANT'S ifOUEST TO CHARGE NO. 

INTENT 

Intent is an essential element of any crime and must be proved by the state, 

beyond a re;sonable doubt. 

Intent may be shown in many ways, provided you, the jury, believe that it exi~ed 

from the proven facts before you. It may be inferred from the proven circumstances or 

by acts and conduct, or it may be, in your discreti9n, inferred when it is the natural and 

necessary consequence of the act. Whether or not you draw such an inference is a matter 

solely within your discretion . 

. Griffin v. State, 230 Ga. 449, 452, (1973) 
Sandstrom v. Montan~ 61 L. Ed. 2d 39 (1978) 

-- 71-



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 133 of 155' ../ .... ,.,. 

e e 
DEFENDANT'S REQIDtJ TO CHARGE NO. __ $ __ 

Impeachment (Witness) 

I. Witness, Impeached by 

To impeach a witness is to prove the witness is unworthy of belief A witness 

may be impeached by: 

a. Disproving the facts to which the witness testified; 

b. Proof of general bad character; 

c. Proof that the witness has been convicted of a crime involving moral 

turpitude; 

d. Proof of contradictory statements, previously made by the witness, as 

to matters relevant to the witness's testimony and to the case. 

If it is sought to impeach a witness by 11b, 11 11 c, 11 or II d, 11 above, proof of the general 

good character of the witness may be shown. The effect of the evidence is to be 

determined by the jury. 

If any attempt has been made in this case to impeach any witness by proof of 

.contradictory statements previously made, you must determine from the evidence: 

a. First, whether any such statements were made; 

b. Second, whether they were contradictory to any statements the witness 

made on the witness stand; and 

c. Third, whether it was material to the witness's testimony and to the 

case. 

If you find that a witness has been successfully impeached by proof of previous, 

contradictory statements, you may disregard that testimony, unless it is corroborated by 

other creditable testimony, and the credit to be given to the balance of the testimony of 

the witness would be for you to determine. 

1 Revised 3/95 

----
-i·.:_·· : ....... .;..-.-:: .• , 
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e -2. Impeachment (Witness) 

It is for you to determine whethf or not a witness has been impeached and to 

determine the credibility of such witness and the weight the witness's testimony shall 

receive· in the consideration of the case. 

3. Prior Inconsistent Statement; Substantive Evidence 

Should you find that any witness, prior to the witness's testimony in this case from 

the witness stand, has made any statement inconsistent with that witness's testimony from 

the stand in this case, and that such prior inconsistent statement is material to the case and 

the witness's testimony, then you are authorized to consider that prior statement not only 

for purposes of impeachment, but also as substantive evidence in the case. 

Gibbons v. State, 248 Ga. 858, 862 (1982) 
(Note: For prior consistent statements, see Cuzzort v. State, 254 Ga. 745 (1985).) 

2 Revised 3/95 
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DEn!~T'S REQ~T TO CHARGE!~. IJ_ r 
Credibilirv of Witnesses 

You must determine the credibility or believability of the witnesses. It is for· 

you to determine what witness or witnesses you will believe and which witness or 

· witnesses you will not believe, if there are some you do not believe. 

In passing upon their credibility, you may consider all the facts and 

circumstances of the case, the witnesses' manner of testifying, their intelligence, their 

interest or lack of interest, their means and opportunity for knowing the facts which 

they testify about, the nature of the facts which they testify about, the probability or 

improbability of their testimony, and of the occurrences which they testify about. 

You may also consider their personal credibility insofar as it may legitimately appear 

from the trial of this case. 
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1111 

.... /. 
e e 

DEFENDANT'S ~UEST TO CHARGE NO. tg [O 

Conflicts in Testimony 

. When you consider the evidence in this case, if you find a conflict, you should 
" 

settle this conflict, if you can, without believing that any witne~s made a false 

statement. If you cannot do this, then you should believe that witness or those 

witnesses you think best entitled to belief. 

You rriust determine what testimony you will believe and what testimony you 

will not believe. 

O.C.G.A. §§24-4-4; 24-9-80 
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DEFENDANT'S RE.ST To CHARGE No.Xl_( I 
Expert Witness 

Testirr.ony has been given by certain witnesses who, m law, are termed 

experts. The law permits persons expert in certain areas to give their opinions derived · 
. 

from their knowledge of that area. The weight which is given to the testimony of 

expert witnesses is a question to be determined by the jury. The testimony of an 

expert, like that of any other witness, is to be rece1ved by you and given only such 

weight as you think it is properly entitled to receive. You are not required to accept 

the opinion testimony of any witness, expert or otherwise. 

O.C.G.A. §24-9-67 

McNorton v. State, 159 Ga. App. 604, 606_ (2) (1981) 

-------
----=_~~ -~6 ___ ~_-_________ _ 

I 
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GEORGIA ~~1E VICTIM IMP4J STATEMENT 

(X)~lb 6°' 1 b · · .. I" • • b fi ., · ** · i o e comp etea ya vzcum or• a v1ctlm ya amuy memoer or artomey 

Defenciant'·S Name: _;c_---!f~---JP,~'¥--~~~H~. 

Semer:~ing Date: 

Case ?\umber: ------------.?.-~.-I 

/!cJA,jtt?, 
I- /I- 00 

Inforr:~:nion you give below may help the Prosecutor, Judge a d Parole Board better understand how thi!<i 
crime i:as affected you and your family. If the Prosecutor gives this Statement to the Judge before sentencing. 
it ·wiii also be made available to the Defense Attorney and the Parole Board. If the Defendant enters a state 
prison. you can mail this statement to the Parole Board's Victims 1 Advocacy Office at the following address: 

:2. '.\Iarcin Luther King, Jr. DriYc. S.E.. Atlanta, Georgia 30334. Your Impact Statement will become n 

pcnn:1ncnt and strictly confidential part of the Parole Board's case file on the inmate. By completing thl· 

Imp:.1-:: St.:Jtcment you \,ill automatically recdve early notification of any paroic decision before it is ever madl' 

fin.:.ii. -:-:1is will allow you the opportunity to voice your opinion about the possible parole of an inmate. For 

more i:1i'orm:1tion please call the Parole Board's Victims 1 Advocacy Toll-Free Hotline at 1-800-593-9474. !.!. 
is rn1;r :-esnonsibilitY to notifv the Parole Board of anv mailing address chan~es. 

-71/-
Marrh /Qr.,, 
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2 .. 'Vere,you physically injured beer ·'!of this crime? t.J D If': the kind of injury and the ex~nt of 

th~ -~jury. Tell how serious ti: how long the injury lasted or will las . _, _____________ _ 

3. Was medical treatment needed for your physical injury? 12..Q If yes, tell about the treatment. 

~~ 
··~~·-

Tell how long the treatment was or will be needed. _____________________ _ 

: 

+. \Vere you or your ramily psychologically ( emotior.dy) injured because of this crime·: ye;.> If yes. tell how 
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5. Have you or your family r~e · requested counseling or therapy.,.· of this crime? Nv If yes_, tell how 

long you or your tarrniy ha-,ece1ved or will rece1ve counseling or !!'rapy. ___________ _ 

e 
·-.. --·-":.,.• ..... _ _.....,,~ .. 

6. Has this crime affected your ability to earn a living? /Ve) 1f yes, tell how. How many days were lost from work? 

7. 

8. 

-79-



Case 4:12-cv-00298-HLM-WEJ   Document 7-4   Filed 01/22/13   Page 141 of 1559 ... Jfave you had any expense or eq·· 'mic loss because of this crime? ~;-yes, use the columns below to list 
.. ,thcn'L · For Court use and res._._, purposes, please attach copies~- &c.i1d receipts. · . · 

Kind of Expense 

Medical/Hospital Treatment Counseling, Victim or Family, 

Funeral/Burial, Other: 

Kind of Loss 

Propenv Stolen. Damasred. or Destroved: 
(Place ··R ·· after recovered stolen item and do not list value 
in center column.) 

~umber oi Lost Work Davs: 

Anv Other Kind of Loss: 

Expected Future Kind of Expense 

.'\OTE: ::-::~ lmp3c: Statement is not a ciaim for State 
Crime \·:c,i:n Compensation. for which appiication can be 
:-.1ade c;; ::: :·.:i:-m :·:-~:n the Governor" s C:irninai J usticc 

Coordin::?tiil~ Councii. phone (404) 559-4949. 

e. -._. __ ,,. 
Amount of Expense 

At This Time 

$ ________ _ 

Value of Loss 
At This Time 

$ _________ _ 

Lost Wa!!es,1ncome: 
$ _________ _ 

s _________ _ 

Estimated Future 
Amount of Expense 

s ________ _ 

l Total of Present and 

1 Estimated Future 
i Expenses and Losses 

i=s 

Amount Paid By 
Insurance At This T"une 

$ _______ _ 

Amount Paid By Insurance 
At This Time 

$ _ _;_ ______ _ 

$ ________ _ 

$ _________ _ 

Estimated Future Amount 
to be Paid by Insurance 

$ _________ _ 

I Total of Present and 
I Estimated Future 

I 
Amounts from Insurance 

=S 

'- ...L 

.. 
-.! · 

.,;)N<:(_ Tlj._cv<i~ .Z uJ/sA. ~ j ytt. o ~ 7):;..JJ~{ q;_ Ccu IJ 'lvu)-e /~wJJ k~ 

:::.~~a~d affrrm]]J:J;;IIlJ;::~ ;;::~:N fi ~~ 
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Isaac Dawkins was an extraordinary -~ng man, brother, son, and best friend. He· 
bad the bluest eyes you bad ever seen. They remain unparalleled, even to the clear 
summer sky. Isaac had a soul that loved the Lord and his heart was overwhelmed 
with helping others and improving himself. Isaac chose to live bis life to the fullest 
with no limitations on himself, the only nickname that would ever be sufficient 
was ... Rudy. This is bis story. A newborn child that wasn't predicted to survive 
grew up to be a short stocky young man. Isaac bad the heart of a lion and the 
gentleness of a dove. At 17 he accepted Jesus Christ to be his Lord and savior, and 
there on became a wonderful witness and example to his friends and family. He 
lived bis life to the fullest in every way possible. He knew what it was like to have 
loved and lost, experienced true joy and heartache, to be on a mountaintop with the 
Lord and in a valley reaching for His arms. Today, he reaches no more for those 
arms, because that is where he rests. I wish there were more to this story. Today 
where the mountains begin to roll into small camel backs you will find Isaac's grave 
deep in the countryside. Words can never ever explain the horrifying shock, all the 
sleepless nights, or my incomplete heart that breaks as gently, as my tear dampens 
the fresh dirt. 

I can only say this ... 
I hope that there is a tear stained piUow, to go with your blood stained bands. May 
you lose sleep at night, knowing you took the life, of an extraordinary man. My 
band brushes across a picture frame, my beloved brother is by my side. Those 
precious moments stand still, I wish they were frozen in time. If I close my eyes 
tight enough my mind might just drift away ... to the Christmas we were nine, when 
all we did was laugh and play. All these questions churn inside me, I doubt I will 
ever know, but I have to try and ask them before you are sent to go. When that 
trigger was pulled and that shot rang out how did you carry on while his truck 
flipped about? Also I would like to know what was your intent? Was it to scare or 
teach a lesson, was your time well spent? For the next twelve hours I watched my 
brother fight for bis life, and I wish you bad to see, what we saw, when he died. As 
the days stretched on I am sure your heart did race, knowing dedicated men were 
bot on your case. Was the only thing you thought of ... what if I get caught? Did 
you forget about the friends and family that you left so distraught? January 
eleventh the sun set, for Isaac on the twelfth it did not rise. One day the sun will set 
forever in your eyes. You will stand before the Lord and think over the times you 
didn't repent, and He, just like I, will ask you ... was your time well spent? I hope 
that there is a tear stained face, to go along with kneeling knees. May your heart 
one day soften so you can see grace from my king. 

L .. 
µA,'/ ' 
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nu '-..r-, · ...,./"'I ·J -' J .. ,· • . .~~ .......... 

READ TIIlS VERY CAREFULLY _!r YOUR FEET IN MY SHOES :::;~U \\ ~q~j b\\.: 
MOMENT TO USE YOUR SENSES ---THEN ASK YOUR SELF I FELT THAT J\j~ 2 9 1uo\ 
MOTHERS PAIN ..... . 

How can I tell you how all this has affected my life without first telling you ,rl!';~F-k-;,.r1 

My son was not an ordinary boy and I knew it from the minute he was born weighing 
4pounds four ounces perfect little blonde hair blue eyed boy all except pt he was 

-small. When he was born he had know idea how much delight he brought to me. 
The birth of my first born child a son changed my life. I could not wait to teach him all I 
knew about life. He was eager to go to school. I had an option, I could have held him 
back a yr. and let him grow or let him go. But knowing bis little hearts desire I could not 
deny him bis desire to go to school. He was always the littlest boy in school but that did 
not stop him from anything he truly wanted to do.This determination later in high school 
earned him the nickname Rudy. It was a true story about a small framed boy who wanted 
to play football for Notre Dame, never given up he reached bis goal.My son too had a 
goal to play high school football and he did. Isaac always had a huge heart and 
compassion for people since he was a little boy. His friend's dad had a heart attack and 

. died when Isaac was 6 yrs old. He walked over to their house with a hand full of 
buttercups he had picked from the pasture next door and gave them to his friend's 
mother. When I saw him walking over to their house with flowers in hand. I knew then 
that he had courage and true compassion for people. He came home upset his little mind 
was full of questions talked to him for a long time that day about life and death.Isaac 
understood my heart, he would sometimes cry when I cried. When he was about 8-9 yrs 
old,I was in the kitchen one-day crying missing my mother, whom I had lost at the age of 
20. I was wishing she could see this fme little grandson she had. He saw me upset and he 
started to cry with me, mommy he asked why are we crying. I just miss my mother. Isaac 
lost one of his friends that he use to play with daily, when he was lOyrs old this enhanced 
his understanding of life/death and GOD. The day our dog had lost her puppies we went 
to the back yard and buried them. He laid a cross made of two sticks put together with 
grass on the grave bowed his head and we prayed. We where crying that day and he said 
its ok mother they're with GOD now and they are ok. I loved to share time with my 
children weather it was joking/talking, horseback riding, skiing, four wheel riding or 
playing nintendo I called it making memories. I had no idea those haunting words 
making a memory was for myself. My son wanted to go into the medical field. I use to 
tell him he would make an excellent doctor. He understood about feeling/emotions and 
pure compassion for people. He tried to look at why people did the things they did, for 
everything has a reason. I use to tell him that we all are given options and choices every 
day and it is the decision that we make that truly can affect us for a life time. Isaac didn't 
just read Gods words he keep the knowledge of Gods promise in his heart on a daily 
basis.He would write and say everything was below GOD. You want to know how this 
has affected me well look into my eyes, no look closer, peer into my soul. .. you will see 
a devastated mother .. ,One whose heart has been ripped out of her chest but yet it 
continues to beat. Its one thing to be told your son was in a bad car accident but yet it's 
an another to be told that someone shot your only son. Being a nurse I knew the pain and 
agony that my son must have felt the minute that bullet entered his head. The horrible 
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-· seizures that are extremely violent when the brain starts to hurniate and shift. Its like I 
can feel the pain my son feh in my own body. Then later to find out that my son's life 
was taken by a senseless act of hate ,and anger. Try and understand why this is 
unbearable to me. Now I must try to understand what's in the mind of a person who has 
committed such a horrible act of violence against my only son(why) I would have never 
thought that all I would have left of my son where pictures and videos. I never again on 

· this earth will be able to gaze into the beautiful eyes of my son, hear his laughter or see 
his huge smile .Never again will I hear his voice say mom I'm home. Mom if you need 
me beep me. Not only did they murder part of my flesh and blood that GOD granted to 
me, they took part of my soul. How can a person do that to another human being is 
beyond imagination but now it reality to me .I couldn't understand why GOD did this to 
me but GOD didn't do this for its stated man has :free will. It was the free will of Joey 
Watkins and Mark Free who tormented my son then took his life and enjoyed it. I can 
hear their voices in the car ,there he is let's get him,the chase was on as they laughed out 
loud. He is scared now - laughing has the bullets sprayed for the gun. The LORD clearly 
states the judgement is mine. People asked what keeps me so strong it's that very 
thought. They will not get it until they to take there last breath and then they will think 
OH MY GOD what have I done. The people who knew me knew my children as 
well. They where my pride and joy. People always told me I had a special relationship 
will my children now I understand. I would just rather be with them fishing, in a mud 
hole, riding looking at the scenery, looking for something fun interesting to do, riding 
horses, or taking an unexpected plane ride. I called it making memories I had now idea 
those memories would be all that I have, that on some days takes me to the breaking 
point. But, I remember the day before this happened what my son insisted on me 
remembering as he tapped his finger against the cork board pointing towards a sign that 
said-TRUST IN GOD. He said mother don't ever forget this I mean it .OK son I told 
him I promise. He knew when I said I promise I meant just that. 
Look at me, no look deeper pass the skin and flesh and you will see the light of my child 

in my eyes, you see he too is in my soul the hearts center. No one can take that from me 
ever. This person whom is morally paralyzed will never know what he has taken from 
me. I think he enjoyed the moments of torment and sheer pain he caused my son, with no 
remorse for his actions still. He is a manipulator of the highest standards and lavish in 
this thoughts of being number one. I don't think a person of this nature can be 
rehabilitated with any measure they may try .He will only play the system until he gets 
out, make no mistake about it, he will do this and take pride in his accomplishments in 
his own little mind. I do not want any other mother to have to go through what I have had 
to endure. GOD knows his soul. He cannot hide, nor run ,nor torment. Revenge is mine 
sayeth the LORD.No one can truly understand my pain that I bear everyday I see a 
mother and her children. The agony of what I will never get to see,the graduation from 
college, the family he would have produced, the tremendous caring father ~ was going 
to be. The value of a sons life has no price. If someone asked you what your mother, 
father, brother, sister or your children where worth what would be your response. If you 
where asked after someone murdered one of those family members could you put into 
words what your mother, father, sister, brother, children meant to you .I tell you its one of 
the hardest things on a daily basis that my heart has to bear. Its is true Oh what a web we 
weave when we set out to kill .. Please close your eyes and picture your own child. A 
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e 
child you took pride in raising, see all they have accomplished. Now see your child being 
tormented by a bully. How does it make you feel? Now see that bully chasing your child 
down the road then pulling out a gun shooting them in the head. Can you feel your child's 
fear? Can you feel your child's panic,,,their heart racing , running to get away ,please 
GOD help me, then the bullet strikes there head ripping your chill's brain to pieces. They 
are transported to the hospital place on a ventilator,then endures tremendous violent 
seizures, ones that are so hard it could break a bone, the medication is working. Then 

· they ask may we have your child's organs ........ Now, open your eyes,,, 
Did you feel my enormous pain? Did you feel what your child felt? Now look at this 

person who performed this horrible act. He enjoyed the torment-How does this make you 
feel now? 
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AO 72A
(Rev.8/82)

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ROME DIVISION

JOSEPH WATKINS,
Petitioner,

v.

SCOTT CRICKMAR, Warden for
Walker State Prison,

Respondent.

::
::
::
::
::
::
::
::

HABEAS CORPUS
28 U.S.C. § 2254

CIVIL ACTION NO.
4:12-CV-0298-HLM-WEJ

FINAL REPORT AND RECOMMENDATION

Petitioner, Joseph Watkins, has filed this counseled 28 U.S.C. § 2254 Petition

[1] to challenge his July 2, 2001 convictions in the Superior Court of Floyd County.

Before the Court are the Petition, respondent’s Answer-Response [5], and petitioner’s

Brief in Support of the Petition [6].  For the reasons stated below, the undersigned

RECOMMENDS that the Petition be DENIED.

I. PROCEDURAL HISTORY

After a Floyd County jury found petitioner guilty of felony murder, possession

of a firearm during the commission of a crime, and stalking, the trial court imposed a

total sentence of life plus five years imprisonment.  (Resp’t Ex. 2a pt. 1 [7-4], at 64-68;

Ex. 2a pt. 2 [7-5], at 5-6.)  William O’Dell and Rex Abernathy represented petitioner

Case 4:12-cv-00298-HLM   Document 9   Filed 02/11/13   Page 1 of 21



AO 72A
(Rev.8/82)

2

at trial.  (Id. Ex. 2a pt. 2, at 24.)  Petitioner filed an amended motion for a new trial,

which the court denied.  (Id. Ex. 2a pt. 2, at 7, 10-23.)

Represented by new counsel, Bobby Lee Cook and L. Branch S. Connelly,

petitioner filed a direct appeal, arguing that the trial court erred in (1) admitting the

hearsay testimony of Yvonne Agan pursuant to the necessity exception, (2) restricting

the cross examination of Agan concerning the nature of the criminal charges pending

against her, and (3) failing to overturn his conviction based on the prosecution’s  Brady

v. Maryland, 373 U.S. 83 (1963) violation.  Br. of Appellant, Watkins v. State, No.

S03A0034, 2002 WL 32334714, at *11-18 (Oct. 31, 2002).  The Georgia Supreme

Court summarized the evidence introduced at trial as follows:

. . . [A]fter Brianne Scarbrough ended her relationship with [petitioner],
he began threatening and harassing anyone who subsequently dated her.
After [Isaac] Dawkins began seeing Scarbrough in the summer of 1999,
numerous incidents occurred during which [petitioner] made threatening
comments about Dawkins, attempted to get him to fight and followed
Dawkins whenever he saw him, even when Dawkins was not with
Scarbrough.  A friend of [petitioner] told police that it was [petitioner’s]
“main goal every day” to find Dawkins.  Evidence was presented from
which the jury could find that as part of this threatening behavior
[petitioner] with his friends shot Dawkins’ dog between the eyes while
it was chained in its pen in the victim’s yard.  Witness Yvonne Agan
testified that in late November or December 1999 Dawkins arrived at her
home, terrified, and related that while driving to his own home,
[petitioner] had chased and fired a gun at him.  Agan hid the victim’s
white Toyota truck and allowed him to sleep on her couch.  Dawkins
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declined to let Agan report the matter because he believed the incidents
would stop since he had stopped dating Scarbrough.

Shortly after 7:00 p.m. on January 11, 2000, Dawkins was driving
his truck north on Highway 27 after leaving his class at Floyd College.
An occupant in a blue or green passenger car fired a shot through the
truck’s back window and hit Dawkins in the head.  One eyewitness
identified [petitioner] as the shooter.  The truck veered off the highway,
crossed the median, crashed into a side rail and after rolling over came to
a stop with its rear end facing north.  While modifications to the front of
the truck made it identifiable as belonging to Dawkins, only the rear of
the vehicle was visible to traffic.  An eyewitness to the crash phoned 911
and an emergency vehicle was at the scene within three minutes of the
call.  [Petitioner’s] cell phone records established that he was in the area
at the time of the attack and when he arrived at his destination, he was
overheard telling his new girlfriend that “his friend had just got killed.”
It required medical scans at the hospital to reveal the presence of the
bullet in Dawkins’ head; the victim was pronounced dead the following
day.

The jury heard testimony that [petitioner] initially asked friends to
give him an alibi for the time of the shooting.  Thereafter in his comments
to others, [petitioner] gave conflicting stories regarding what direction he
was heading at the time of the shooting, with [petitioner] claiming that he
saw the victim’s truck on the side of the road and thought Dawkins had
possibly had a flat tire.  Later comments by [petitioner] reflected the fact
that emergency vehicles were promptly at the crash scene, although
[petitioner] had difficulty explaining how he recognized that the crashed
truck was the victim’s.  [Petitioner] was later overheard in the local Home
Depot parking lot bragging about shooting the victim and witnesses
testified to comments made by [petitioner’s] friends, who claimed to be
in the car with [petitioner], indicating that [petitioner] shot the victim.
After the shooting, [petitioner] told a witness who was dating Scarbrough
that if the witness did not stop seeing her, “he [the witness] would end up
just like Isaac [Dawkins].”
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Watkins v. State, 581 S.E.2d 23, 25-26 (Ga. 2003) (final alteration in original).  On

May 19, 2003, the Georgia Supreme Court affirmed the trial court’s judgment.  Id. at

28.  Petitioner did not petition the United States Supreme Court for a writ of certiorari.

On April 27, 2004, petitioner filed a counseled state habeas corpus petition in

the Superior Court of Gwinnett County, which was later transferred to Charlton

County.  (Resp’t Ex. 1a [7-1]; Ex. 3 [7-18], at 1-2.)  In his state habeas petition, as

amended, petitioner argued that: (1) his counsel was ineffective for failing to introduce

cell phone tower evidence and distance and driving time evidence, allowing for road

construction and traffic, showing that he could not possibly have been at the murder

scene, and failing to object to inadmissible evidence; and (2) he is actually innocent.

(Id. Ex. 1a, at 4; Ex. 1b [7-2], at 5; Ex. 1c [7-3].)  After an October 29, 2009

evidentiary hearing, the state habeas court entered a written order denying the petition.

(Id. Ex. 2a pt. 1, at 1-55; Ex. 3.)  On October 15, 2012, the Georgia Supreme Court

denied petitioner a certificate of probable cause to appeal the denial of habeas corpus

relief.  (Id. Ex. 4 [7-19].)

On November 29, 2012, petitioner timely filed this counseled § 2254 Petition.

(Pet.)  As grounds for relief, petitioner argues that: (1) his counsel was ineffective for

failing to introduce cell phone tower evidence and distance and driving time evidence,
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allowing for road construction and traffic, showing that he could not possibly have

been at the murder scene; and (2) he is actually innocent.  (Id. at 5; Pet’r Br. 15-25.)

Specifically, petitioner maintains that the evidence introduced at trial showed that:

(1) Wayne Benson, an eyewitness to the crash, called 911 at 7:19 p.m.; (2) petitioner

made a call from his cell phone (number 506-1457) at 7:15 p.m., which was picked up

by the Kingston cell tower; (3) according to expert testimony presented at the state

habeas hearing, “the closest point to [the] scene of the shooting that a cell phone could

connect to the Kingston tower was Collier Springs Road and there was no possibility

of connecting to the Kingston tower between there and Floyd College, which included

the murder scene;” (4) petitioner would have had to drive 8.2 miles between the last

location his cell phone could have connected to the Kingston tower and the murder

scene, traveling through four traffic lights and a section of highway that narrowed to

one lane in each direction due to road construction; and (5) thus, it would have been

impossible for petitioner to travel that distance in the four minutes that elapsed

between his cell phone call and the 911 call.  (Pet’r Br. 1-2, 4, 6-10.)  Respondent

argues, in pertinent part, that the state habeas court’s decision is entitled to deference.

(Resp’t Br. [5-1] 7-10.)  Petitioner replies that the state habeas court unreasonably

applied the law to the facts of his case.  (Pet’r Br. 13-25.)
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II. DISCUSSION

A. 28 U.S.C. § 2254 Standards

Under  28 U.S.C. § 2254, a federal court may issue a writ of habeas corpus on

behalf of a person being held in custody pursuant to a judgment of a state court if that

person is held in violation of his rights under federal law.  28 U.S.C. § 2254(a).  A

federal court may not grant habeas corpus relief for claims previously adjudicated on

the merits by a state court unless the state court adjudication resulted in a decision that

(1) “was contrary to, or involved an unreasonable application of, clearly established

Federal law, as determined by the Supreme Court of the United States”; or (2) “was

based on an unreasonable determination of the facts in light of the evidence presented

in the State court proceeding.”  Id. § 2254(d).

When applying § 2254(d), the federal court evaluating a habeas petition must

first determine the applicable “‘clearly established Federal law, as determined by the

Supreme Court of the United States.’”  Williams v. Taylor, 529 U.S. 362, 404-05

(2000) (quoting 28 U.S.C. § 2254(d)(1)); Van Poyck v. Fla. Dep’t of Corrs., 290 F.3d

1318, 1322 n.4 (11th Cir. 2002) (per curiam) (“[I]n the context of a habeas review of

a state court’s decision–only Supreme Court precedent can clearly establish the law.”).

Next, the federal habeas court must ascertain whether the state court decision is
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“contrary to” that clearly established federal law by determining if the state court

arrived at a conclusion opposite to that reached by the Supreme Court on a question

of law, or whether the state court reached a result different from the Supreme Court on

a set of materially indistinguishable facts.  Williams, 529 U.S. at 412-13.  In other

words, a state court decision is “contrary to” clearly established federal law only when

it “applies a rule that contradicts the governing law set forth in [Supreme Court]

cases.”  Id. at 405; see also Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam) (holding

that a state court decision is not contrary to federal law simply because it does not cite

Supreme Court authority; the relevant inquiry is whether the reasoning or the result of

the state decision contradicts that authority).

If the federal habeas court determines that the state court decision is not contrary

to clearly established federal law, it must then determine whether the state court

decision was an “unreasonable application” of clearly established federal law by

determining whether the state court identified the correct governing legal principle

from the Supreme Court’s decisions but unreasonably applied that principle to the facts

of the petitioner’s case.  Williams, 529 U.S. at 413.  “For purposes of

§ 2254(d)(1), ‘an unreasonable application of federal law is different from an incorrect

application of federal law.’” Harrington v. Richter, 131 S. Ct. 770, 785 (2011) (quoting
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Williams, 529 U.S. at 410) (emphasis in original).  “Under § 2254(d)(1)’s

‘unreasonable application’ clause, . . . a federal habeas court may not issue the writ

simply because that court concludes in its independent judgment that the relevant state-

court decision applied clearly established federal law erroneously or incorrectly.

Rather, that application must also be unreasonable.”  Williams, 529 U.S. at 411.  Thus,

[a]s a condition for obtaining habeas corpus from a federal court, a state
prisoner must show that the state court’s ruling on the claim being
presented in federal court was so lacking in justification that there was an
error well understood and comprehended in existing law beyond any
possibility for fairminded disagreement.

Harrington, 131 S. Ct. at 786-87; see also Yarborough v. Gentry, 540 U.S. 1, 5 (2003)

(per curiam) (“Where ,[in a federal habeas corpus petition], the state court’s

application of governing federal law is challenged, it must be shown to be not only

erroneous, but [also] objectively unreasonable.”).  Additionally, the state court’s

determinations of factual issues are presumed correct.  28 U.S.C. § 2254(e)(1).  A

petitioner can overcome this presumption only by presenting “clear and convincing

evidence” that the state court’s findings of fact were erroneous.  Id. 

The undersigned has reviewed the pleadings and exhibits and finds that the

record contains sufficient facts upon which the issues may be resolved.  As petitioner

has not made the showing required by 28 U.S.C. § 2254(e)(2) to entitle him to an
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evidentiary hearing, the undersigned finds that no federal evidentiary hearing is

warranted, and the case is now ready for disposition.

B. Ground One: Assistance of Counsel

1. Clearly Established Federal Law

In this Court’s review of the state habeas court’s denial of this ground, “the

relevant clearly established law [for purposes of 28 U.S.C. § 2254(d)] derives from

Strickland v. Washington, 466 U.S. 668 (1984), which provides the standard for

inadequate assistance of counsel under the Sixth Amendment.”  Premo v. Moore, 131

S. Ct. 733, 737-38 (2011) (parallel citations omitted).  “The pivotal question” before

this Court “is whether the state court’s application of the Strickland standard was

unreasonable.”  Harrington, 131 S. Ct. at 785.  “This is different from asking whether

defense counsel’s performance fell below Strickland’s standard.”  Id. 

The Strickland analysis is two-pronged.  However, a court need not address both

prongs “if the defendant makes an insufficient showing on one.”  Strickland, 466 U.S.

at 697.  First, a convicted defendant asserting a claim of ineffective assistance of

counsel must show that “in light of all the circumstances, the identified acts or

omissions [of counsel] were outside the wide range of professionally competent

assistance.”  Id. at 690.  A court analyzing Strickland’s first prong must be “highly
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deferential” and must “indulge a strong presumption that counsel’s conduct falls within

the wide range of reasonable professional assistance.”  Id. at 689; Atkins v. Singletary,

965 F.2d 952, 958 (11th Cir. 1992) (“We also should always presume strongly that

counsel’s performance was reasonable and adequate.”); see also Harrington, 131 S. Ct.

at 788 (“‘Surmounting Strickland’s high bar is never an easy task.’” (quoting Padilla

v. Kentucky, 130 S. Ct. 1473, 1485 (2010))).

In order to meet the second prong of Strickland, a petitioner must demonstrate

that counsel’s unreasonable acts or omissions prejudiced him.  “An error by counsel,

even if professionally unreasonable, does not warrant setting aside the judgment of a

criminal proceeding if the error had no effect on the judgment.”  Strickland, 466 U.S.

at 691.  In order to demonstrate prejudice, a petitioner “must show that there is a

reasonable probability that, but for counsel’s unprofessional errors, the result of the

proceeding would have been different.”  Id. at 694.  “A reasonable probability is a

probability sufficient to undermine confidence in the outcome.”  Id.

When this deferential Strickland standard is “combined with the extra layer of

deference that § 2254 provides, the result is double deference and the question

becomes whether ‘there is any reasonable argument that counsel satisfied Strickland’s

deferential standard.’”  Johnson v. Sec’y, DOC, 643 F.3d 907, 910-11 (11th Cir. 2011)
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(quoting Harrington, 131 S. Ct. at 788).  “Double deference is doubly difficult for a

petitioner to overcome, and it will be a rare case in which an ineffective assistance of

counsel claim that was denied on the merits in state court is found to merit relief in a

federal habeas proceeding.”  Id. at 911.

2. State Habeas Court’s Decision

After correctly setting forth the Strickland standard, the state habeas court made

the following findings:

At the habeas hearing, Petitioner presented the testimony of Dr.
Paul Steffes, who is a professor of electrical and computer engineering at
Georgia Tech in Atlanta.  Dr. Steffes asserted that he informed
Petitioner’s trial counsel that cell phone coverage maps and information
supported Petitioner’s defense theory, and he informed counsel of this
opinion.  Dr. Steffes claimed that he offered to perform more precise
testing on cell phone tower coverage; however, according to Dr. Steffes,
trial counsel did not accept this offer because there was insufficient time
and resources for this.  Dr. Steffes did perform these tests over seven
years later.

On cross-examination, Dr. Steffes admitted that he testified at
Petitioner’s criminal trial that Petitioner could not have made a cell phone
call from the Floyd College area that hit off the Kingston Tower.  This
was consistent with the testimony he also provided to this Court.

Bill O’Dell was Petitioner’s co-counsel at trial.  Part of the defense
strategy was to show that Petitioner could not have covered the distances
alleged by the State based on cell phone call evidence, and they had
retained a former Georgia state trooper to testify about distances between
key points near and at the murder scene.  However, lead counsel Rex
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Abernathy opted not to use the state trooper at trial, which was contrary
to Mr. O’Dell’s thinking.

Lead counsel Rex Abernathy testified via a deposition on
November 17, 2009.  Counsel stated that he spoke with an expert witness
about the cell phone tower evidence, hired two investigators to look into
the evidence, and drove the distances involved himself.  Counsel believed
the cell phone tower evidence was “pretty good” in supporting the
defense’s theory.  However, counsel did travel with an investigator the
distances involved and concluded that the state’s theory could also be
supported by the cell phone tower evidence.  Counsel had strategic
reasons for not putting forth certain evidence at Petitioner’s trial
regarding the distances traveled and the cell phone tower locations.  He
opted not to rely upon the investigator-timed driving evidence because it
was too close to base the entire defense theory upon that alone.  Counsel
also opted to not put up evidence from Petitioner’s sister about when
Petitioner left her house because of certain discrepancies that would have
called into question the defense’s credibility.  Counsel did put up Dr.
Steffes as a witness because he thought he provided good evidence to
support the defense’s theory of the case and Dr. Steffes indicated that he
was prepared to testify at Petitioner’s trial.  Counsel also believed that
Petitioner’s co-defendant, Mark Free, got a different trial result than
Petitioner because Petitioner had a lengthy and troublesome past history
with the victim, the cell phone at question near the crime scene belonged
to Petitioner, and the evidence was more strongly stacked against
Petitioner.

In Petitioner’s criminal case, the record bears out that trial counsel
did argue at trial that the state’s theory was not born out by the cell phone
tower evidence.  This included putting forward evidence from Dr. Paul
Steffes that Petitioner could not possibly have covered the distances
alleged by the prosecution according to the cell phone towers.
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(Resp’t Ex. 3, at 5-9 (citations omitted).)  These factual findings are supported by the

record.  (See id. Ex. 2a pt. 1, at 16, 18-22, 28-29, 31, 34-37, 42-44; Ex. 2b pt. 4 [7-12],

at 178-83; Ex. 5 [8-1], at 1, 5, 7, 9-13.)

After concluding that counsel had presented evidence to the jury to show that

“there was no way Petitioner could have been near the murder scene based on the

cellular tower evidence,” the state habeas court considered “whether counsel had a

duty to put all evidence before the jury.”  (Resp’t Ex. 3, at 10.)  The court noted that

“counsel did not use testimony from the investigator who drove the distances because

counsel thought that the driving evidence was not as strong, and could even possibly

support the state’s case.”  (Id.)  The court also pointed out that the jury had maps

showing the distances involved and heard witness testimony that petitioner made a cell

phone call that hit off the Kingston cell tower at 7:15 p.m. and that Mr. Benson called

911 at 7:19 p.m.  (Id. at 10-11; see also id. Ex. 2a pt. 4 [7-7], at 20-22; Ex. 2a pt. 5 [7-

8], at 74, 86-87; Ex. 2c pt. 1 [7-14], at 133, 135, 137.)  The court found that counsel

felt that similar transaction evidence showing petitioner’s “deep-seated animosity” for

the victim “was a far more significant factor” in the jury’s guilty verdict than the cell

phone evidence purportedly linking him to the scene of the crime, and counsel tried to
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exclude the similar transaction evidence.  (Id. Ex. 3, at 11; see also id. Ex. 2a pt. 2, at

38-40, 43-77; Ex. 5, at 3.)  The court then concluded that:

. . . [C]ounsel made a reasonable strategic decision when he opted
not to put up the investigator about the time-distance evidence.  This
evidence was indirectly put before the jury through exhibits and
testimony, an expert witness already discussed the impossibility of
Petitioner’s cell phone being near the crime scene, and this evidence was
not the major part of the prosecution’s case that lead to Petitioner’s
convictions.  This Court concludes that counsel was effective and ground
one provides no relief.

(Id. Ex. 3, at 11.)

As to petitioner’s claim that the time-distance evidence was critical to refute

Barry Mullinax’s testimony that he saw petitioner shooting into the victim’s truck on

the night of the murder, the court found that “trial co-counsel instead sought to refute

Mr. Mullinax’s testimony by showing its factual impossibility.”  (Resp’t Ex.3, at 12.)

Specifically, co-counsel 

characterized it as an “intriguing story,” questioning why Mr. Mullinax
did not call the police after seeing the shot fired, how he could have seen
what he did while driving at a high rate of speed, why Mr. Mullinax
cannot remember key details like who was in the car within him, why he
did not stop for the victim after his vehicle crashed, and why he told no
one else about the events he witnessed that night.

(Id.; see also id. Ex. 2a pt. 3 [7-6], at 127-30, 134-35, 137-38, 143-44, 146.)  The court,

thus, concluded that “the time-[distance] evidence would merely have been cumulative

Case 4:12-cv-00298-HLM   Document 9   Filed 02/11/13   Page 14 of 21



AO 72A
(Rev.8/82)

15

of other evidence that counsel used to discredit Mr. Mullinax’s testimony.”  (Id. Ex.

3, at 12.)  The court further noted that Mr. Mullinax was not the only party who

identified petitioner as the perpetrator.  (Id. at 12-13.)  The court then concluded that

“[c]ounsel was not ineffective for failing to submit additional evidence to the jury

regarding the unreliability of Mr. Mullinax’s testimony that would have been

cumulative of that already before the trial court.”  (Id. at 13.)

3. Discussion

Petitioner maintains that trial counsel’s failure “to present the most compelling

evidence available” was unreasonable because the cell tower evidence, without the

time-distance and other evidence, was insufficient to support petitioner’s impossibility

defense.  (Pet’r Br. 15-16, 20, 22-23.)  Petitioner asserts that the state habeas court

unreasonably relied on counsel’s testimony that the state’s theory could also be

supported by the cell tower evidence because counsel “never explained how

[petitioner] could have driven the 8.2 miles involved in the time between relevant

phone calls.”  (Id. at 17.)  Petitioner contends that there is “no rational strategic reasons

for not putting up evidence that supports your theory of defense and establishes the

impossibility of your client being at the scene of the crime at the time it was

committed.”  (Id. at 17-18.)
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Dr. Steffes testified at trial that there was “no way” that petitioner’s 7:15 p.m.

cell phone call could have been made from the murder scene and connected with the

Kingston tower.  (Resp. Ex. 2b pt. 4, at 181, 183.)  This testimony clearly supports

petitioner’s impossibility defense.  Additionally, as the state habeas court noted, the

jury had maps showing the distances involved and heard witness testimony regarding

the relevant calls.  (Id. Ex. 2a pt. 4, at 20-22; Ex. 2a pt. 5, at 74, 86-87; Ex. 2c pt. 1, at

133, 135, 137.)  Thus, any additional evidence regarding the driving distances would

have been cumulative.  Although petitioner reiterates the argument he made to the state

court that the time-distance evidence was critical to rebutting Mr. Mullinax’s

testimony, petitioner also admits that Mr. Mullinax “was thoroughly impeached,” and

he has not shown that counsel’s failure to provide further impeachment evidence was

unreasonable.  (Pet’r Br. 20-21.) 

On cross-examination, Dr. Steffes admitted that a cell phone call could possibly,

under certain circumstances, connect to the Kingston tower at a point nearer the

murder scene.  (Resp’t Ex. 2b pt. 5 [7-13], at 3, 6.)  This explains counsel’s testimony

that the state’s theory could also be supported by the cell tower evidence.  (See id. Ex.

5, at 12-13.)  As to Dr. Steffes’s measurements taken after trial, which allegedly

support his initial trial testimony that petitioner’s cell phone call could not have
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originated near the murder scene, counsel testified at the habeas hearing that Dr.

Steffes never informed counsel that “he was not fully prepared to render any opinions

in [the] case.”  (Id. at 13.)  Because Dr. Steffes did not tell counsel that he needed more

precise measurements in order to support his testimony and, in fact, told counsel that

the cell tower coverage maps supported the defense theory, (see id. Ex. 2a pt. 1, at 33),

counsel cannot be found ineffective for failing to have Dr. Steffes obtain additional

measurements before trial.

In sum, counsel did present evidence supporting an impossibility defense, and

petitioner has not shown that counsel’s stated reasons for not presenting the additional

evidence was unreasonable.  The Eleventh Circuit has held that courts 

must avoid second-guessing counsel’s performance: “[I]t does not follow
that any counsel who takes an approach we would not have chosen is
guilty of rendering ineffective assistance.”  Nor does the fact that a
particular defense ultimately proved to be unsuccessful demonstrate
ineffectiveness.

Chandler v. United States, 218 F.3d 1305, 1314 (11th Cir. 2000) (en banc) (citation

and footnote omitted).  Having considered the parties’ arguments and the record

evidence, the undersigned cannot find that the state habeas court’s conclusion that

counsel was effective “was so lacking in justification that there was an error well

understood and comprehended in existing law beyond any possibility for fairminded
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disagreement.”  Harrington, 131 S. Ct. at 786-87.  Thus, the state habeas court’s

rejection of this ground is entitled to deference pursuant to § 2254(d).  See id. at 785;

Williams, 529 U.S. at 404-05, 412-13.

C. Ground Two: Actual Innocence

In ground two, petitioner claims that the evidence discussed in ground one that

counsel failed to present at trial demonstrates his actual innocence of the crimes for

which he was convicted.  (Pet’r Br. 23-25.)  The state habeas court rejected this ground

because “[a]n ‘actual innocence’ claim per se is not a basis for federal habeas corpus

relief.”  (Resp’t Ex. 3, at 16.)  This decision is in accord with the United States

Supreme Court’s holding that a claim of actual innocence based on newly discovered

evidence does not “state a ground for federal habeas relief absent an independent

constitutional violation occurring in the underlying state criminal proceeding.”

Herrera v. Collins, 506 U.S. 390, 400 (1993).1  “This rule is grounded in the principle
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that federal habeas courts sit to ensure that individuals are not imprisoned in violation

of the Constitution-not to correct errors of fact.”  Id.  The undersigned therefore finds

that the state court’s rejection of ground two is entitled to deference pursuant to

§ 2254(d).  See Harrington, 131 S. Ct. at 785; Williams, 529 U.S. at 404-05, 412-13.

III. CERTIFICATE OF APPEALABILITY

Under Rule 22(b)(1) of the Federal Rules of Appellate Procedure, “the applicant

cannot take an appeal unless a circuit justice or a circuit or district judge issues a

certificate of appealability under 28 U.S.C. § 2253(c).”  Fed. R. App. P. 22(b)(1).

“The district court must issue or deny a certificate of appealability when it enters a

final order adverse to the applicant.”  28 U.S.C. foll. §2254, Rule 11.  Moreover,

pursuant to 28 U.S.C. § 2253(c)(2), a certificate of appealability shall not issue unless

“the applicant has made a substantial showing of the denial of a constitutional right.”

28 U.S.C. § 2253(c)(2).  A substantial showing of the denial of a constitutional right

“includes showing that reasonable jurists could debate whether (or, for that matter,
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agree that) the petition should have been resolved in a different manner or that the

issues presented were adequate to deserve encouragement to proceed further.”  Slack

v. McDaniel, 529 U.S. 473, 483-84 (2000) (internal quotation marks omitted).  

When the district court denies a habeas petition on procedural grounds
without reaching the prisoner’s underlying constitutional claim, . . . a
certificate of appealability should issue only when the prisoner shows
both that jurists of reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional right and that jurists
of reason would find it debatable whether the district court was correct in
its procedural ruling.

Jimenez v. Quarterman, 555 U.S. 113, 118 n.3 (2009) (internal quotation marks

omitted).  Based on the foregoing discussion of petitioner’s grounds for relief, the

resolution of the issues presented is not debatable by jurists of reason; thus, the Court

should deny a certificate of appealability.

IV. CONCLUSION

Accordingly, the undersigned RECOMMENDS that the Petition [1] be

DENIED and that the Court DECLINE to issue a certificate of appealability. 

The Clerk is DIRECTED to terminate the referral to the undersigned.
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SO RECOMMENDED, this 11th day of February, 2013.

                                                                      
WALTER E. JOHNSON
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT  

FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 

 

 

JOSEPH WATKINS,    

 

Petitioner 

     v.       DOCKET NO: 

        4:12-CV-00298-HLM-WEJ 

SCOTT CRICKMAR, Warden 

 

Respondent 
 

 

OBJECTIONS TO MAGISTRATE’S REPORT AND 

RECOMMENDATION 

 

Comes now Joseph Watkins, Petitioner above, and files the following 

objections to the Magistrate Report and Recommendation, pursuant to 28 U.S.C. § 

636 (b)(1). 

INTRODUCTION 

On February 11, 2013, the United State Magistrate entered an order 

recommending that the federal habeas corpus petition filed in this case pursuant to 

28 U.S.C.§2254 be denied and dismissed. Petitioner timely files these objections to 

the Magistrate’s Final Report and Recommendation. 

Under 28 U.S.C. § 2254(d), a federal court may grant habeas corpus relief 

on claims that were previously adjudicated in a state court if the adjudication in the 

state courts involved an unreasonable application of clearly established federal law, 



2 

 

as determined by the United States Supreme Court. A state court decision 

“involves an unreasonable application of clearly established federal law” when the 

“decision…correctly identifies the governing legal rule but applies it unreasonably 

to the facts of a particular prisoner’s case…,” Williams v. Taylor, 529 U.S. 362, 

407-408, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000). (quoting 28 U.S.C. § 

2254(d)(1)), or if the state court decision “identifies the correct governing 

[Supreme Court] legal principle…but…refuses to extend the governing principle to 

a context in which the principle should have controlled.” Carr v. Schofield, 364 

F.3d 1246, 1250 (11
th

 Cir. 2004) (quoting Ramdass v. Angelone, 530 U.S. 156, 

166, 120 S. Ct. 2113, 147 L. Ed. 2d 125 (2000)). 

The Magistrate correctly identified the decision of the Supreme Court of the 

United States in Strickland v. Washington, 466 U.S. 668 (104 S.Ct. 2052, 80 L.Ed. 

2d 674) (1984) provides the standard for analyzing Mr. Watkins’ claim of 

ineffective assistance of counsel. Inexplicably, however, the Magistrate found that 

trial counsel’s failure to introduce evidence that would have shown it was 

impossible for Mr. Watkins to have committed the murder for which he was 

convicted did not rise to the level of ineffectiveness and that the state court 

decisions affirming his convictions were not unreasonable. 
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Relevant Facts 

Mr. Watkins respectfully submits to this Court that by any reasonable 

interpretation of the evidence, as presented by the state at trial and supplemented 

by the evidence he submitted to the state habeas court, it is impossible to find that 

he could have been present at the scene of the murder when it was committed. 

On January 11, 2000 at 6:30 pm, Mr. Wayne Benson left his job at Builder 

Station in Cedartown Georgia, where he had worked for 39 years, and drove 

towards his home in Rome, Georgia, north on Hwy 27, a divided highway with a 

median. He testified at Mr. Watkins’ trial that one half mile north of Floyd 

College, on Hwy 27 “this Toyota pickup truck stopped in front of me and I 

immediately stopped.” He noticed a blue car, which was in front of the truck, dart 

off to the shoulder of the road. The truck “immediately speeded up after it stopped” 

and changed to the inside lane of the road, closest to the median.  The blue car 

pulled back out into traffic and sped off after the truck. Mr. Benson next saw the 

two vehicles side by side at the traffic light at Walker Mountain Road. After the 

vehicles went through the traffic light with Mr. Benson “two to three-tenths of a 

mile behind them” he testified “all of a sudden I seen this truck veer off to the left 

across the median and start up the southbound lane in a northerly direction.” There 

were no cars, or more specifically a red truck, between him and the accident. 
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 When the white Toyota pickup truck left the road it was in the inside lane, 

with the blue car just behind it in the outside lane. The truck flipped twice and 

came to rest on its wheels. Mr. Benson “immediately pulled off to the side of the 

road and called 911.” Mr. Benson never saw the blue car again but wished “many a 

time” he had got the tag number. (Doc 7-6 pp. 148-164)  Marshall Smith, an 

officer with the Rome Police Department, testified that based on 911 records, the 

first unit dispatched to the scene of this accident was at 7:19 p.m.  (Doc. 7-7 pp. 

20-22) Officer Smith testified that he collected the rear window of the Toyota 

pickup truck from the scene and found a bullet hole on the driver’s side. (Doc. 7-7 

p. 17) 

After being transported from the scene by ambulance, the driver of the 

Toyota pickup truck, Isaac Dawkins, was taken to Floyd Medical Center where a 

CT scan was examined by a neurosurgeon, Dr. Carl Herring. Dr Herring testified 

that the CT scan showed that Mr. Dawkins had been shot in the head, the bullet 

travelling from the right side of the brain to the left. (Doc. 7-7 p. 49) A bullet 

fragment from the victim’s autopsy was unidentifiable. (Doc. 7-7 p. 60) The path 

of the bullet was consistent with the position of the blue car testified to by Mr. 

Benson. 

Evidence at trial was introduced, in the form of cell phone records and 

expert witness testimony, that Mr. Watkins was using his cell phone in the 
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immediate period of time around the 7:19 p.m
1
  January 11, 2000 911 dispatch.  

Because the cell phone records identified the cell tower from which a call 

originated and because there was evidence of the area coverage of the different cell 

phone towers, certain conclusions could be drawn as to the location of Mr. 

Watkins’ cell phone at the time he made a particular call. Both sides, the state and 

the defense, agreed that a cell phone call was made from Mr. Watkins’ cell phone 

at 7:15 p.m. and was picked up by the Kingston Tower. (Doc. 7-8 p. 83) 

 At the hearing on the state habeas petition, Mr. Watkins presented the 

testimony of Dr. Paul Steffes. Dr. Steffes had previously been qualified as an 

expert in the case of Pullin v. State, 272 Ga. 747 (534 S.E.2d 69) (2000) which 

established in Georgia that cell phone records could be used as a scientific basis for 

the determination of the position of a handset used during the commission of a 

crime. (Doc. 7-4 p. 16) Dr. Steffes had testified at the trial of Mr.Watkins’ case as 

an expert for the defense. (Doc. 7-12 pp. 172-Doc 7-13 p. 13) At the habeas 

hearing Dr. Steffes reiterated the trial testimony concerning the use of models on 

which the coverage maps used at trial were based. (Doc 7-4 p. 19) Dr. Steffes 

explained the problem with relying on the service provider’s models and stated that 

he had brought the issue up with trial counsel: 

                                                 
1
 Mr. Watkins’ cell phone number was 506-1457 (Doc. 7-8 p. 74) and the call records are 

contained in State’s Exhibit 31. The critical call, made from Mr. Watkins’ cell phone at 7:15 

p.m. (19:15)  on January 11, 2000 is found in States Exhibit 31 p. 1. (Doc. 7-14 p. 137) 
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[T]he question was that in the maps that were 

provided by Verizon, there were gaps, there were 

places where the, you know, model didn’t 

indicate whether either tower, any of the towers 

could provide service. And since some of those 

areas were in—or some of those places on the 

maps where good coverage wasn’t provided was 

of question and was a source of argument. I 

suggested that we could just go out and measure. 

We could go out and measure the coverage of the 

towers and we could definitively determine 

whether or not a cell phone could connect to a 

certain tower at that location. (Doc. 7-4 p. 21) 

 

 In preparation for his testimony at the hearing on the state petition, Dr. 

Steffes took precise measurements in order to determine the exact cell tower 

coverage.  Of critical importance to Mr. Watkins’ contentions in this petition, Dr. 

Steffes testified at the state hearing that, according to his precise measurements, 

the closest point to scene of the shooting that a cell phone could connect to the 

Kingston tower was Callier Springs Road and there was no possibility of 

connecting to the Kinston tower between there and Floyd College, which included 

the murder scene. (Doc. 7-4 p. 26-27) 

The reason that this testimony is so critical to Mr. Watkins’ contentions in 

his petition is established by the next witness to testify at the state hearing, Mr. 

William O’Dell. Mr. O’Dell represented Mr. Watkins co-defendant at the co-

defendant’s trial and assisted Mr. Rex Abernathy who was lead counsel at Mr. 
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Watkins’ trial. Mr. O’Dell testified as to the trial strategy that he believed was 

going to be the basis of Mr. Watkins’ defense: 

Actually, Dr. Steffes was key in what we 

considered to be our trial strategy. The trial 

strategy was really one that was very simple. Dr. 

Steffes was going to show specific cell towers 

and the coverage of the cell towers and where an 

individual could be to be able to pick up and 

make calls. And so that was the first half of our 

equation just to show these various locations 

because we were able to show that Mr. Watkins 

was making specific calls at specific times. 

 

The strategy then was to show the distances from the various relevant points 

to show that “it was just impossible for Joey Watkins to have committed this 

murder.” (Doc. 7-4 p. 37) Mr. O’Dell testified that he had measured the relevant 

distances. His testimony was that from Callier Road, the last location Mr. Watkins’ 

cell phone could have connected to the Kingston Tower, south to the location 

where Wayne Benson first saw the Toyota pickup truck and the blue car together 

was 6.3 miles. Then, to turn around and go back north to where Mr. Benson saw 

the Toyota leave the highway and crash would have meant that Mr. Watkins would 

have had to drive 8.2 miles between the 7:15 p.m. cell phone call and the 7:19 p.m. 

911 dispatch of a response vehicle. (Doc. 7-4 pp. 41-42) Additionally, Mr. Watkins 

would have had to go through four traffic lights and a section of the highway that, 
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due to road construction, was narrowed to one lane in each direction. (Doc. 7-4 pp. 

39, 41; Doc. 7-17 pp.79-104) 

The problem with the implementation of the trial strategy outlined by Mr. 

O’Dell in his testimony at the hearing was that the defense failed to introduce at 

trial the critical evidence as to the distances and driving times involved between 

the different relevant locations. Without this evidence it was impossible for the 

jury to understand the significance of the cell tower testimony and for the defense 

to show the impossibility of Mr. Watkins’ participation in the crime. William 

O’Dell made this point in his testimony at the hearing. “[J]ust having the cell tower 

locations and coverages is meaningless unless you tie it up with the distances.” 

(Doc. 7-4 p. 47) 

Mr. O’Dell testified that the distance and time evidence was going to be “our 

big finish” as he understood the trial strategy. He testified that he had driven the 

route several times and the time it took was “twelve, thirteen minutes.” (Doc. 7-4 

p. 43) Mr. O’Dell further testified that he was “astonished…furious” at the 

decision of Mr. Abernathy not to introduce the evidence. Mr. O’Dell testified that 

“[t]hat was the theory. I mean, it was simple. And for him not to call [the witness 

who had driven and measured the route] –I didn’t understand it.” (Doc. 7-4 pp. 43-

44) 
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Another deficiency of the defense at trial was the failure to introduce 

evidence showing that the time on the cell phone records and the time as kept by 

the 911 dispatcher were synchronized. The state’s expert witness, Mr. Bahn, 

testified at trial as that the cell provider records “were synchronized and 

everything. The timing is done…on GPS, global positioning satellite…everything 

is exact.” (Doc. 7-8 p. 117-118) At the habeas hearing Mr. Watkins introduced 

evidence that the Motorola consoles used by the 911 dispatchers were synched to 

the time of the U.S. Naval Observatory which employs an atomic clock using GPS 

technology. See U.S. v. Bervaldi, 226 F.3d 1256, 1266 n.9 (11th Cir. 2000). 

Counsel for the State took full advantage of this omission at trial by arguing “did 

you hear any testimony whatsoever that 911 and—that the 911 office here in Rome 

and the Verizon Cell Phone Company have synchronized their clocks together? 

No.” (Doc. 7-16 p. 54) Without this evidence comparing times with precision is 

impossible. 

Ineffective Assistance Of Counsel 

A fair trial is one in which evidence subject to adversarial testing is 

presented to an impartial tribunal for resolution of issues defined in advance of the 

proceeding. The right to counsel plays a crucial role in the adversarial system 

embodied in the Sixth Amendment, since access to counsel's skill and knowledge 

is necessary to accord defendants the "ample opportunity to meet the case of the 
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prosecution" to which they are entitled. Adams v. United States ex rel. 

McCann, 317 U.S. 269, 275-76 (63 S. Ct. 236, 87 L. Ed. 268) (1942). For this 

reason, the Supreme Court has long held that the right to counsel contemplates the 

right to the effective assistance of counsel. McMann v. Richardson, 397 U.S. 759, 

771 n.14 (90 S. Ct. 1441, 25 L. Ed. 2d 763) (1970).  

The decision of the Supreme Court of the United States in Strickland v. 

Washington, 466 U.S. 668 (104 S.Ct. 2052, 80 L.Ed. 2d 674) (1984) provides the 

standard for analyzing Mr. Watkins’ claim of ineffective assistance of counsel. 

Smith v. Francis, 253 Ga. 782 (325 S.E.2d 362) (1985). Strickland provides the 

standard for analyzing claims of ineffective assistance of counsel and sets out a 

two-prong test that asks whether counsel’s performance was deficient and whether 

the defendant was prejudiced by his mistakes. Strickland v. Washington, supra at 

687. 

The proper measure of an attorney's performance under the first prong of 

that test is "reasonableness under prevailing professional norms." id. There is a 

rebuttable presumption that counsel's performance was reasonable. The defendant 

has the burden of overcoming that presumption by identifying specific acts or 

omissions of counsel that were outside the wide range of professionally competent 

assistance. id. Every effort must be made to "eliminate the distorting effects of 

hindsight by reconstructing the circumstances of counsel's challenged conduct and 
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evaluating it from counsel's perspective at the time" of the trial. id. at 689. 

"[S]trategic choices made after thorough investigation of law and facts relevant to 

plausible options are virtually unchallengeable; and strategic choices made after 

less than complete investigation are reasonable precisely to the extent that 

reasonable professional judgments support the limitations on investigation." id. at 

690-91. 

However, invoking the words "tactics" and "strategy" does not automatically 

immunize trial counsel against a claim that a tactical decision or strategic 

maneuver is an unreasonable one no competent attorney would make under the 

same circumstances. Tactics and strategy provide no talismanic protection against 

an ineffective assistance of counsel claim. Benham v. State, 277 Ga. 516 (591 

S.E.2d 824) (2004).  “A decision cannot be fairly characterized as ‘strategic’ 

unless it is a conscious choice between two legitimate and rational 

alternatives. It must be borne of deliberation and not happenstance, 

inattention, or neglect.” Wood v. Allen, ___U.S.___ (130 S. Ct. 841, 175 L.Ed. 

2d 738, U.S. LEXIS 763) (2010). This Court must decide whether trial 

counsel’s failure to introduce the critical evidence “stemmed from 

inattention, not strategic judgment.” Wiggins v. Smith, 539 U.S. 510, 526 (123 

S. Ct. 2527, 156 L. Ed. 2d 471) (2003).  
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In this case, while it was in fact counsel’s strategy to litigate the factual 

issues concerning the impossibility of Mr. Watkins being at the scene of the crime 

at the critical time, he simply failed, through inattention and neglect, to present the 

most compelling evidence available. This tactical decision or strategic error was an 

unreasonable one no competent attorney would make under the same 

circumstances given the compelling nature of the evidence. 

The Magistrate’s Decision 

As stated above, the Magistrate identified the correct United States Supreme 

Court precedent and law in analyzing Mr. Watkins’ claims, but unfortunately 

erroneously misread and applied the facts in the record to reach an untenable 

result; the affirmation of the conviction of a petitioner who has demonstrated his 

innocence by any reasonable interpretation of the facts. 

In determining that the state court’s decision on the ineffective assistance of 

counsel issue was not unreasonable the Magistrate cited the state court’s 

consideration of whether trial counsel had a duty to put all of the evidence 

supporting his defense before the jury. The Magistrate quoted the state court’s 

finding that “counsel did not use testimony from the investigator who drove the 

distances because counsel thought that the driving evidence was not as strong, and 

could possibly support the state’s case.” (Doc. 9 p. 13, quoting from Resp. Ex. 3 p. 

10) The Magistrate also found that the jury had maps in the jury room showing 
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distances, thus additional evidence as to distance would have been cumulative and 

that on cross examination Dr. Steffes had stated that “under certain circumstances” 

a cell phone could connect to the Kingston tower at a point nearer to the murder 

scene. (Doc 9 p. 16) 

Examining the state court findings relied upon by the Magistrate closely 

shows that they are clearly erroneous. While trial counsel did testify at his 

deposition in the state proceedings, he never gave any credible explanation for his 

conclusions about the time and distance evidence that could even remotely come 

close to refuting the impossibility of Mr. Watkins driving 8.2 miles through traffic 

signals and road construction between 7:15 and 7:19. Examining Dr. Steffes 

testimony at trial (Resp. Ex. 2b [7-13] pp. 3, 6) that the Magistrate finds supports 

the theory that a cell phone could possibly, under certain circumstances, connect to 

the Kingston tower at a point nearer the murder scene reveals that the cited 

testimony itself is exceedingly vague and is totally refuted by Dr. Steffes’ 

testimony at the state hearing that a cell phone could not connect to the Kingston 

tower past Callier Springs Road, approaching the murder scene. 

But it is the issue of whether the time and distance evidence was cumulative 

to the maps showing distance, that the jury had, that clarifies the weakness of the 

state court finding that counsel did not have a duty to introduce all the evidence 

supporting his defense and the Magistrate’s approval of this finding. In order to 
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prove impossibility all the evidence did have to be introduced because it was all 

necessary to complete the logical circle. The cell tower coverage evidence without 

the time of the calls would have been meaningless. The time of the calls is 

meaningless without the distance and driving time evidence and all of the timing 

evidence is meaningless without the evidence, introduced by Mr. Watkins at the 

state hearing, (Doc. 7-17 p. 78) and not discussed by the Magistrate in his Report 

and Recommendation, that the times shown on the cell phone records and the 911 

times were synchronized. The failure of trial counsel to present this evidence was 

seized upon by the prosecutor in her closing argument and rendered all of the 

evidence of impossibility essentially meaningless. 

While Mr. Watkins acknowledges that “it will be a rare case in which an 

ineffective assistance of counsel claim that was denied on the merits in state court 

is found to merit relief in a federal habeas proceeding” Johnson v. Sec’y, DOC, 643 

F.3d 907, 911 (11
th
 Cir. 2011) he respectfully submits that his is such a case. When 

all the evidence is considered it is beyond possibility that Mr. Watkins could have 

been at the scene of the murder at the time the fatal shot was fired. The failure of 

trial counsel to present to the jury at trial all of the evidence that was required to 

prove innocence was without justification and was not a reasonable decision a 

competent attorney would have made under the same circumstances. The state 

court decisions affirming Mr. Watkins conviction were an unreasonable 
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application of clearly established federal law because the decisions correctly 

identified the governing legal rule but applied it unreasonably to the facts of a his 

case. 

Conclusion 

For the reasons set out above, Mr. Watkins requests that this Court reject the 

Magistrate’s Report and Recommendation and grant his Petition for Writ of 

Habeas Corpus.             

       

      Respectfully submitted 

/S/ August F. Siemon                       
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Georgia State Bar No. 645838 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 


ROME DIVISION 


JOSEPH WATKINS, 

Petitioner, 

v. CIVIL ACTION FILE 
NO.: 4: 12-CV-0298-HLM 

SCOTT CRICKMAR, 
Warden for Walker State 
Prison, 

Respondent. 


ORDER 


This is a federal petition for a writ of habeas corpus filed 

by a state prisoner under 28 U.S.C. § 2254 ("§ 2254 

Petition"). The case is before the Court on the Final Report 

and Recommendation of United States Magistrate Judge 

Walter E. Johnson [9] and on Petitioner's Objections to the 

Final Report and Recommendation [11]. 
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I. 	 Standard of Review for a Report and 
Recommendation 

28 U.S.C. § 636(b)(1) requires that in reviewing a 

magistrate judge's report and recommendation, the district 

court "shall make a de novo determination of those portions 

of the report or specified proposed findings or 

recommendations to which objection is made." 28 U.S.C. § 

636(b)( 1 ). The Court therefore must conduct a de novo 

review if a party files "a proper, specific objection" to a factual 

finding contained in the report and recommendation. Macort 

v. Prem, Inc., 208 F. App'x 781,784 (11th Cir. 2006); Jeffrey 

S. by Ernest S. v. State Bd. of Educ., 896 F.2d 507, 513 

(11th Cir. 1990); United States v. Gaddy, 894 F.2d 1307, 

1315 (11th Cir. 1990); LoConte v. Dugger, 847 F.2d 745,750 

(11th Cir. 1988). If no party files a timely objection to a 

2 
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factual finding in the report and recommendation, the Court 

reviews that finding for clear error. Macort, 208 F. App'x at 

784. Legal conclusions, of course, are subject to de novo 

review even if no party specifically objects. United States v. 

Keel, 164 F. App'x 958,961 (11th Cir. 2006); United States 

v. Warren, 687 F.2d 347, 347 (11th Cir. 1982). 

II. Background 

On July 2, 2001, a jury sitting in the Superior Court of 

Floyd County, Georgia, found Petitioner guilty of felony 

murder, possession of a firearm during the commission of a 

crime, and stalking, and the trial court imposed a total 

sentence of life plus five years imprisonment. (Resp't Ex. 2a 

pt. 1 (Docket Entry No. 7-4), at 64-68; Ex. 2a pt. 2 (Docket 

Entry No. 7-5), at 5-6.) William O'Dell and Rex Abernathy 

3 
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represented Petitioner at trial. (kt Ex. 2a pt. 2, at 24.) 

Petitioner filed an amended motion for a new trial, which the 

trial court denied. (kt Ex. 2a pt. 2, at 7, 10-23.) 

Represented by new counsel, Bobby Lee Cook and L. 

Branch S. Connelly, Petitioner filed a direct appeal, arguing 

that the trial court erred by: (1) admitting the hearsay 

testimony of Yvonne Agan pursuant to the necessity 

exception; (2) restricting the cross examination of Ms. Agan 

concerning the nature of the criminal charges pending 

against her; and (3) failing to overturn Petitioner's conviction 

based on the prosecution's Brady v. Maryland, 373 U.S. 83 

(1963) violation. Br. of Appellant, Watkins v. State, No. 

S03A0034, 2002 WL 32334714, at *11-18 (Ga. Oct. 31, 

4 
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2002). The Georgia Supreme Court provided the following 

summary of the evidence introduced at trial: 

. . . [A]fter Brianne Scarbrough ended her 
relationship with [Petitioner], he began threatening 
and harassing anyone who subsequently dated her. 
After [Isaac] Dawkins began seeing Scarbrough in 
the summer of 1999, numerous incidents occurred 
during which [Petitioner] made threatening 
comments about Dawkins, attempted to get him to 
fight and followed Dawkins whenever he saw him, 
even when Dawkins was not with Scarbrough. A 
friend of [Petitioner] told police that it was 
[Petitioner's] "main goal every day" to find Dawkins. 
Evidence was presented from which the jury could 
find that as part of this threatening behavior 
[Petitioner] with his friends shot Dawkins' dog 
between the eyes while it was chained in its pen in 
the victim's yard. Witness Yvonne Agan testified 
that in late November or December 1999 Dawkins 
arrived at her home, terrified, and related that while 
driving to his own home, [Petitioner] had chased 
and fired a gun at him. Agan hid the victim's white 
Toyota truck and allowed him to sleep on her couch. 
Dawkins declined to let Agan report the matter 
because he believed the incidents would stop since 
he had stopped dating Scarbrough. 

5 
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Shortly after 7:00 p.m. on January 11, 2000, 
Dawkins was driving his truck north on Highway 27 
after leaving his class at Floyd College. An 
occupant in a blue or green passenger car fired a 
shot through the truck's back window and hit 
Dawkins in the head. One eyewitness identified 
[Petitioner] as the shooter. The truck veered off the 
highway, crossed the median, crashed into a side 
rail and after rolling over came to a stop with its rear 
end facing north. While modifications to the front of 
the truck made it identifiable as belonging to 
Dawkins, only the rear of the vehicle was visible to 
traffic. An eyewitness to the crash phoned 911 and 
an emergency vehicle was at the scene within three 
minutes of the call. [Petitioner's] cell phone records 
established that he was in the area at the time of 
the attack and when he arrived at his destination, he 
was overheard telling his new girlfriend that "his 
friend had just got killed." It required medical scans 
at the hospital to reveal the presence of the bullet in 
Dawkins' head; the victim was pronounced dead the 
following day. 

The jury heard testimony that [Petitioner] 
initially asked friends to give him an alibi for the time 
of the shooting. Thereafter in his comments to 
others, [Petitioner] gave conflicting stories regarding 
what direction he was heading at the time of the 

6 
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shooting, with [Petitioner] claiming that he saw the 
victim's truck on the side of the road and thought 
Dawkins had possibly had a flat tire. Later 
comments by [Petitioner] reflected the fact that 
emergency vehicles were promptly at the crash 
scene, although [Petitioner] had difficulty explaining 
how he recognized that the crashed truck was the 
victim's. [Petitioner] was later overheard in the local 
Home Depot parking lot bragging about shooting 
the victim and witnesses testified to comments 
made by [Petitioner's] friends, who claimed to be in 
the car with [Petitioner], indicating that [Petitioner] 
shot the victim. After the shooting, [Petitioner] told 
a witness who was dating Scarbrough that if the 
witness did not stop seeing her, "he [the witness] 
would end up just like Isaac [Dawkins]." 

Watkins v. State, 276 Ga. 578, 578-79, 581 S.E.2d 23,25-26 

(2003) (final alteration in original). On May 19, 2003, the 

Georgia Supreme Court affirnled the trial court's judgment. 

kl at 582, 581 S.E.2d at 28. Petitioner did not petition the 

United States Supreme Court for a writ of certiorari. 

7 
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On April 27, 2004, Petitioner, represented by counsel, 

filed a state petition for a writ of habeas corpus ("state 

habeas petition") in the Superior Court of Gwinnett County, 

Georga, which was later transferred to the Superior Court of 

Charlton County, Georgia (the "state habeas court"). (Resp't 

Ex. 1 a (Docket Entry No.7 -1); Ex. 3 (Docket Entry No.7-18), 

at 1-2.) In his state habeas petition, as amended, Petitioner 

argued that: (1) his counsel provided ineffective assistance 

by failing to introduce cell phone tower evidence and distance 

and driving time evidence, allowing for road construction and 

traffic, showing that Petitioner could not possibly have been 

at the murder scene, and by failing to object to inadnlissible 

evidence; and (2) Petitioner is actually innocent. (hi. Ex. 1a, 

at 4; Ex. 1 b (Docket Entry No.7 -2), at 5; Ex. 1 c (Docket Entry 

8 
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No. 7-3).) After an October 29,2009 evidentiary hearing, the 

state habeas court entered a written order denying the state 

habeas petition. (kL Ex. 2a pt. 1, at 1-55; Ex. 3.) On October 

15, 2012, the Georgia Supreme Court denied Petitioner's 

application for a certificate of probable cause to appeal the 

denial of habeas corpus relief. (kL Ex. 4 (Docket Entry No. 

7-19).) 

On November 29, 2012, Petitioner timely filed this 

counseled § 2254 Petition. (Docket Entry No.1.) Petitioner 

asserts the following grounds for relief: (1) his counsel 

provided ineffective assistance by failing to introduce cell 

phone tower evidence and distance and driving time 

evidence, allowing for road construction and traffic, showing 

that Petitioner could not possibly have been at the murder 

9 
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scene; and (2) Petitioner is actually innocent. (kL at 5; Pet'r 

Br. Supp. § 2254 Petition (Docket Entry No.6) at 15-25.) 

Specifically, Petitioner contends that the evidence introduced 

at trial showed that: (1) Wayne Benson, an eyewitness to the 

crash, called 911 at 7: 19 p.m.; (2) Petitioner made a call from 

his cell phone, which had the number 506-1457, at 7:15 p.m., 

which was picked up by the Kingston cell tower; (3) according 

to expert testimony presented at the state habeas hearing, 

"the closest point to [the] scene of the shooting that a cell 

phone could connect to the Kingston tower was Collier 

Springs Road and there was no possibility of connecting to 

the Kingston tower between there and Floyd College, which 

included the murder scene;" (4) Petitioner would have had to 

drive 8.2 miles between the last location his cell phone could 

10 
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have connected to the Kingston tower and the murder scene, 

traveling through four traffic lights and a section of highway 

that narrowed to one lane in each direction due to road 

construction; and (5) it would have been impossible for 

Petitioner to travel that distance in the four minutes that 

elapsed between his cell phone call and the 911 call. (Pet'r 

Sr. at 1-2, 4, 6-10.) Respondent argues, in relevant part, that 

the state habeas court's decision is entitled to deference. 

(Resp't Sr. Supp. Answer-Response (Docket Entry No. 5-1) 

at 7-10.) Petitioner, in turn, contends that the state habeas 

court unreasonably applied the law to the facts of his case. 

(Pet'r Sr. at 13-25.) 

On February 11, 2013, Judge Johnson issued his Final 

Report and Recommendation. (Docket Entry No.9.) Judge 

11 
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Johnson recommended that the Court deny Petitioner's § 

2254 Petition. 

Petitioner has filed Objections to the Final Report and 

Recommendation. (Docket Entry No. 11.) The Court finds 

that it is not necessary for Respondent to file a response to 

the Objections. The Court consequently finds that this matter 

is ripe for resolution. 

III. Discussion 

A. Standards Governing a § 2254 Petition 

Under 28 U.S.C. § 2254, a federal court may issue a writ 

of habeas corpus on behalf of a person being held in custody 

pursuant to a judgment of a state court if that person is held 

in violation of his rights under federal law. 28 U.S,C. 

§ 2254(a). In general, a state prisoner who seeks federal 

12 
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habeas relief may not obtain that relief unless he first 

exhausts his available remedies in state court or shows that 

a state remedial process is unavailable or ineffective. kl § 

2254(b)(1). A federal court may not grant habeas relief for 

claims previously adjudicated on the merits by a state court 

unless the state court adjudication resulted in a decision that 

(1) "was contrary to, or involved an unreasonable application 

of, clearly established Federal law, as determined by the 

Supreme Court of the United States"; or (2) "was based on 

an unreasonable determination of the facts in light of the 

evidence presented in the State court proceeding." kl § 

2254(d). 

When applying § 2254(d), a federal court evaluating a 

habeas petition must first determine the applicable '''clearly 

13 
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established Federal law, as determined by the Supreme 

Court of the United States.'" Williams v. Taylor, 529 U.S. 

362, 404-05 (2000) (quoting 28 U.S.C. § 2254(d)(1»; Van 

Poyck v. Fla. Oep't of Corrs., 290 F.3d 1318, 1322 n.4 (11th 

Cir. 2002) (per curiam) ("[I]n the context of a habeas review 

of a state court's decision-only Supreme Court precedent 

can clearly establish the law."). Next, the federal habeas 

court must evaluate whether the state court's decision is 

"contrary to" that clearly established federal law by 

determining whether the state court arrived at a conclusion 

opposite of that reached by the Supreme Court on a question 

of law, or whether the state court reached a result different 

from the Supreme Court on a set of materially 

indistinguishable facts. Williams, 529 U.S. at 412-13. Stated 
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differently, a state court's decision is "contrary to" clearly 

established federal law only when it "applies a rule that 

contradicts the governing law set forth in [Supreme Court] 

cases." kl at 405; see also Early v. Packer, 537 U.S. 3, 8 

(2002) (per curiam) (holding that state court decision is not 

contrary to federal law simply because it does not cite 

Supreme Court authority; instead, relevant inquiry is whether 

reasoning or result of state court decision contradicts that 

authority). 

If the federal habeas court determines that the state 

court's decision is not contrary to clearly established federal 

law, it then must determine whether the state court's decision 

was an "unreasonable application" of clearly established 

federal law by determining whether the state court identified 

15 
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the correct governing legal principle from the Supreme 

Court's decisions, yet unreasonably applied that principle to 

the facts of the petitioner's case. Williams, 529 U.S. at 413. 

"For purposes of § 2254(d)(1), 'an unreasonable application 

of federal law is different from an incorrect application of 

federal law.'" Harrington v. Richter, 131 S. Ct. 770, 785 

(2011) (quoting Williams, 529 U.S. at 410). "Under 

§ 2254( d)( 1)'s 'unreasonable application' clause, . . . a 

federal habeas court may not issue the writ simply because 

that court concludes in its independent judgment that the 

relevant state-court decision applied clearly established 

federal law erroneously or incorrectly [but r]ather, that 

application must also be unreasonable." Williams, 529 U.S. 

at 411. Consequently, 

16 
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[a]s a condition for obtaining habeas corpus from a 
federal court, a state prisoner must show that the 
state court's ruling on the claim being presented in 
federal court was so lacking in justification that there 
was an error well understood and comprehended in 
existing law beyond any possibility for fairminded 
disagreement. 

Harrington, 131 S. Ct. at 786-87; see also Yarborough v. 

Gentry, 540 U.S. 1, 5 (2003) (per curiam) ("Where [in a 

federal habeas corpus petition] the state court's application 

of governing federal law is challenged, it must be shown to be 

not only erroneous, but [also] objectively unreasonable."). 

Moreover, the state court's determinations of factual 

issues are presumed correct. 28 U.S.C. § 2254(e)(1). A 

petitioner can overcome this presumption only by presenting 

"clear and convincing evidence" that the state court's findings 

of fact were erroneous. kl 
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The Court agrees with Judge Johnson that "the record 

contains sufficient facts upon which the issues may be 

resolved" and that U[P]etitioner has not made the showing 

required by 28 U.S.C. § 22S4(e)(2) to entitle him to an 

evidentiary hearing." (Final Report & Recommendation 

(Docket Entry No.9) at 8-9.) The Court consequently finds 

that no federal evidentiary hearing is warranted. (kl at 9.) 

B. Ground One: Assistance of Counsel 

1. Clearly Established Federal Law 

The Court agrees with Judge Johnson that '''the relevant 

clearly established law [for purposes of ground one] derives 

from Strickland v. Washington, 466 U.S. 668 (1984), which 

provides the standard for inadequate assistance of counsel 

under the Sixth Amendment. '" (Final Report & 
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Recommendation at 9 (quoting Premo v. Moore, 131 S. Ct. 

733,737-38 (2011 ». Here, the key question for the Court to 

determine "is whether the state [habeas] court's application 

of the Strickland standard was unreasonable." Harrington v. 

Richter, 131 S. Ct. 770, 785 (2011). "This is different from 

asking whether defense counsel's performance fell below 

Strickland's standard." kL 

The Strickland analysis is two-pronged. A court, 

however, need not address both prongs "if the defendant 

makes an insufficient showing on one." Strickland, 466 U.S. 

at 697. Under Strickland's first prong, a convicted defendant 

asserting a claim of ineffective assistance of counsel must 

show that, "in light of all the circumstances, the identified acts 

or omissions [of counsel] were outside the wide range of 
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professionally competent assistance." kl at 690. A court 

analyzing Strickland's first prong must be "highly deferential" 

and must "indulge a strong presumption that counsel's 

conduct falls within the wide range of reasonable professional 

assistance." kl at 689; Atkins v. Singletary, 965 F.2d 952, 

958 (11th Cir. 1992) ("We also should always presume 

strongly that counsel's performance was reasonable and 

adequate."); see also Harrington, 131 S. Ct. at 788 

('''Surmounting Strickland's high bar is never an easy task. '" 

(quoting Padilla v. Kentucky, 130 S. Ct. 1473, 1485 (2010))). 

Under that standard, counsel is not incompetent so long as 

the particular approach taken by counsel could be considered 

sound strategy. Chandler v. United States, 218 F.3d 1305, 

1314 (11th Cir. 2000) (en banc). 
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Under Strickland's second prong, a petitioner must 

demonstrate that counsel's unreasonable acts or omissions 

prejudiced him. "An error by counsel, even if professionally 

unreasonable, does not warrant setting aside the judgment 

of a criminal proceeding if the error had no effect on the 

judgment." Strickland, 466 U.S. at 691. To establish 

prejudice, a petitioner "must show that there is a reasonable 

probability that, but for counsel's unprofessional errors, the 

result of the proceeding would have been different." kL at 

694. "A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." kL 

When the deferential Strickland standard is "combined 

with the extra layer of deference that § 2254 provides, the 

result is double deference and the question becomes whether 
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'there is any reasonable argument that counsel satisfied 

Strickland's deferential standard.'" Johnson v. Sec'y, DOC, 

643 F.3d 907, 910-11 (11th Cir. 2011) (quoting Harrington, 

131 S. Ct. at 788). "Double deference is doubly difficult for a 

petitioner to overcome, and it will be a rare case in which an 

ineffective assistance of counsel claim that was denied on the 

merits in state court is found to merit relief in a federal 

habeas proceeding." kl at 911. 

2. State Habeas Court's Decision 

After correctly setting forth the Strickland standard, the 

state habeas court made the following findings: 

At the habeas hearing, Petitioner presented the 
testimony of Dr. Paul Steffes, who is a professor of 
electrical and computer engineering at Georgia 
Tech in Atlanta. Dr. Steffes asserted that he 
informed Petitioner's trial counsel that cell phone 
coverage maps and information supported 
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Petitioner's defense theory, and he informed 
counsel of this opinion. Dr. Steffes claimed that he 
offered to perform more precise testing on cell 
phone tower coverage; however, according to Dr. 
Steffes, trial counsel did not accept this offer 
because there was insufficient time and resources 
for this. Dr. Steffes did perform these tests over 
seven years later. 

On cross-examination, Dr. Steffes admitted that 
he testified at Petitioner's criminal trial that 
Petitioner could not have made a cell phone call 
from the Floyd College area that hit off the Kingston 
Tower. This was consistent with the testimony he 
also provided to this Court. 

Bill O'Dell was Petitioner's co-counsel at trial. 
Part of the defense strategy was to show that 
Petitioner could not have covered the distances 
alleged by the State based on cell phone call 
evidence, and they had retained a former Georgia 
state trooper to testify about distances between key 
points near and at the murder scene. However, 
lead counsel Rex Abernathy opted not to use the 
state trooper at trial, which was contrary to Mr. 
O'Dell's thinking. 
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Lead counsel Rex Abernathy testified via a 
deposition on November 17, 2009. Counsel stated 
that he spoke with an expert witness about the cell 
phone tower evidence, hired two investigators to 
look into the evidence, and drove the distances 
involved himself. Counsel believed the cell phone 
tower evidence was "pretty good" in supporting the 
defense's theory. However, counsel did travel with 
an investigator the distances involved and 
concluded that the state's theory could also be 
supported by the cell phone tower evidence. 
Counsel had strategic reasons for not putting forth 
certain evidence at Petitioner's trial regarding the 
distances traveled and the cell phone tower 
locations. He opted not to rely upon the 
investigator-timed driving evidence because it was 
too close to base the entire defense theory upon 
that alone. Counsel also opted to not put up 
evidence from Petitioner's sister about when 
Petitioner left her house because of certain 
discrepancies that would have called into question 
the defense's credibility. Counsel did put up Dr. 
Steffes as a witness because he thought he 
provided good evidence to support the defense's 
theory of the case and Dr. Steffes indicated that he 
was prepared to testify at Petitioner's trial. Counsel 
also believed that Petitioner's co-defendant, Mark 
Free, got a different trial result than Petitioner 

24 

Case 4:12-cv-00298-HLM   Document 12   Filed 02/25/13   Page 24 of 40



A072A 
(Rev.8/82) 

because Petitioner had a lengthy and troublesome 
past history with the victim, the cell phone at 
question near the crime scene belonged to 
Petitioner, and the evidence was more strongly 
stacked against Petitioner. 

In Petitioner's criminal case, the record bears 
out that trial counsel did argue at trial that the 
state's theory was not born out by the cell phone 
tower evidence. This included putting forward 
evidence from Dr. Paul Steffes that Petitioner could 
not possibly have covered the distances alleged by 
the prosecution according to the cell phone towers. 

(Resp't Ex. 3, at 5-9 (citations omitted).) The Court agrees 

with Judge Johnson that "[t]hese factual findings are 

supported by the record." (Final Report &Recommendation 

at 13.)1 

lin his Objections, Petitioner argues that Judge Johnson 
"erroneously misread and applied the facts in the record." (Pet'r 
Objs. at 12.) The Court has conducted its own, independent review 
of the record. Based on that review, the Court finds that Judge 
Johnson properly construed and applied the facts in the record. As 
discussed infra, the Court further concludes that Plaintiff simply has 
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As Judge Johnson noted: 

After concluding that counsel had presented 
evidence to the jury to show that "there was no way 
Petitioner could have been near the murder scene 
based on the cellular tower evidence," the state 
habeas court considered "whether counsel had a 
duty to put all evidence before the jury." (Resp't Ex. 
3, at 10.) The court noted that "counsel did not use 
testimony from the investigator who drove the 
distances because counsel thought that the driving 
evidence was not as strong, and could even 
possibly support the state's case." (ld:.) The court 
also pointed out that the jury had maps showing the 
distances involved and heard witness testimony that 
[P]etitioner made a cell phone call that hit off the 
Kingston cell tower at 7:15 p.m. and that Mr. 
Benson called 911 at 7:19 p.m. (ld:. at 10-11; see 
also id. Ex. 2a pt. 4 [7-7], at 20-22; Ex. 2a pt. 5 [7
8], at 74, 86-87; Ex. 2c pt. 1 [7-14], at 133, 135, 
137.) The court found that counsel felt that similar 
transaction evidence showing [P]etitioner's "deep
seated animosity" for the victim "was a far more 

not demonstrated by clear and convincing evidence that the state 
habeas court's factual findings are erroneous, as required by 28 
U.S.C. § 2254(e)(1). The Court consequently overrules this portion 
of Petitioner's Objections. 
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significant factor" in the jury's guilty verdict than the 
cell phone evidence purportedly linking him to the 
scene of the crime, and counsel tried to exclude the 
similar transaction evidence. (kl Ex. 3, at 11; see 
also id. Ex. 2a pt. 2, at 38-40, 43-77; Ex. 5, at 3.) 
The court then concluded that: 

. . . [C]ounsel made a reasonable 
strategic decision when he opted not to 
put up the investigator about the time
distance evidence. This evidence was 
indirectly put before the jury through 
exhibits and testimony, an expert witness 
already discussed the impossibility of 
Petitioner's cell phone being near the 
crime scene, and this evidence was not 
the major part of the prosecution's case 
that lead to Petitioner's convictions. This 
Court concludes that counsel was effective 
and ground one provides no relief. 

(kl Ex. 3, at 11.) 

As to [P]etitioner's claim that the time-distance 
evidence was critical to refute Barry Mullinax's 
testimony that he saw [P]etitioner shooting into the 
victim's truck on the night of the murder, the court 
found that "trial co-counsel instead sought to refute 
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Mr. Mullinax's testimony by showing its factual 
impossibility." (Resp't Ex.3, at 12.) Specifically, co
counsel 

characterized it as an "intriguing story," 
questioning why Mr. Mullinax did not call 
the police after seeing the shot fired, how 
he could have seen what he did while 
driving at a high rate of speed, why Mr. 
Mullinax cannot remember key details like 
who was in the car within him, why he did 
not stop for the victim after his vehicle 
crashed, and why he told no one else 
about the events he witnessed that night. 

(kl; see also id. Ex. 2a pt. 3 [7-6], at 127-30, 134
35, 137 -38, 143-44, 146.) The court, thus, 
concluded that "the time-[distance] evidence would 
merely have been cumulative of other evidence that 
counsel used to discredit Mr. Mullinax'S testimony." 
(kl Ex. 3, at 12.) The court further noted that Mr. 
Mullinax was not the only party who identified 
petitioner as the perpetrator. (kl at 12-13.) The 
court then concluded that "[c]ounsel was not 
ineffective for failing to submit additional evidence 
to the jury regarding the unreliability of Mr. 
Mullinax's testimony that would have been 
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cumulative of that already before the trial court." 
(kL at 13.) 

(Final Report & Recommendation at 13-15.? 

In his brief in support of his § 2254 Petition, Petitioner 

argued that his trial counsel's failure "to present the most 

compelling evidence available" was unreasonable because 

the cell tower evidence, without the corresponding time-

distance and other evidence, was insufficient to support 

Petitioner's impossibility defense. (Pet'r Br. at 15-16, 20, 22

20nce again, the Court rejects Petitioner's argument that Judge 
Johnson "erroneously misread and applied the facts in the record." 
(Pet'r's Objs. at 12.) The Court's own review of the record supports 
Judge Johnson's conclusions. Further, the Court cannot find that 
trial counsel's alleged failure to introduce evidence showing that the 
times shown on the cell phone records and the 911 times were 
synchronized, under the totality of the circumstances, constituted 
ineffective assistance. The Court further cannot conclude that 
Petitioner has shown by clear and convincing evidence that the state 
habeas court's factual findings concerning this ineffective assistance 
of counsel claim were erroneous. The Court consequently overrules 
Petitioner's Objections on this point. 
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23.) Petitioner argued that the state habeas court 

unreasonably relied on his former counsel's testimony that 

the cell tower evidence also could support the State's theory 

because his former counsel "never explained how [Petitioner] 

could have driven the 8.2 miles involved in the time between 

relevant phone calls." (kl at 17.) Petitioner asserted that 

there were "no rational strategic reasons for not putting up 

evidence that supports your theory of defense and 

establishes the impossibility of your client being at the scene 

of the crime at the time it was committed." (kl at 17-18.) 

The Court agrees with Judge Johnson that Petitioner has 

not shown that the state habeas court's evaluation of 

Petitioner's ineffective assistance of counsel claim was 
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contrary to clearly established law. (Final Report & 

Recommendation at 16-18.) As Judge Johnson noted: 

Dr. Steffes testified at trial that there was "no 
way" that [P]etitioner's 7: 15 p.m. cell phone call 
could have been made from the murder scene and 
connected with the Kingston tower. (Resp. Ex. 2b 
pt. 4, at 181, 183.) This testimony clearly supports 
[P]etitioner's impossibility defense. Additionally, as 
the state habeas court noted, the jury had maps 
showing the distances involved and heard witness 
testimony regarding the relevant calls. (kl Ex. 2a 
pt. 4, at 20-22; Ex. 2a pt. 5, at 74, 86-87; Ex. 2c pt. 
1 , at 133, 135, 137.) Thus, any additional evidence 
regarding the driving distances would have been 
cumulative. Although [P]etitioner reiterates the 
argument he made to the state court that the time
distance evidence was critical to rebutting Mr. 
Mullinax's testimony, [P]etitioner also admits that 
Mr. Mullinax "was thoroughly impeached," and he 
has not shown that counsel's failure to provide 
further impeachment evidence was unreasonable. 
(Pet'r Br. 20-21.) 

On cross-examination, Dr. Steffes admitted that 
a cell phone call could possibly, under certain 
circumstances, connect to the Kingston tower at a 
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point nearer the murder scene. (Resp't Ex. 2b pt. 5 
[7 -13], at 3, 6.) This explains counsel's testin10ny 
that the state's theory could also be supported by 
the cell tower evidence. (See id. Ex. 5, at 12-13.) 
As to Dr. Steffes's measurements taken after trial, 
which allegedly support his initial trial testimony that 
[P]etitioner's cell phone call could not have 
originated near the murder scene, counsel testified 
at the habeas hearing that Dr. Steffes never 
informed counsel that "he was not fully prepared to 
render any opinions in [the] case." (kl at 13.) 
Because Dr. Steffes did not tell counsel that he 
needed more precise n1easurements in order to 
support his testimony and, in fact, told counsel that 
the cell tower coverage maps supported the 
defense theory, (see id. Ex. 2a pt. 1, at 33), counsel 
cannot be found ineffective for failing to have Dr. 
Steffes obtain additional measurements before trial. 

In sum, counsel did present evidence 
supporting an impossibility defense, and [P]etitioner 
has not shown that counsel's stated reasons for not 
presenting the additional evidence was 
unreasonable. The Eleventh Circuit has held that 
courts 

must avoid second-guessing counsel's 
performance: "[I]t does not follow that any 
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counsel who takes an approach we would 
not have chosen is guilty of rendering 
ineffective assistance." Nor does the fact 
that a particular defense ultimately proved 
to be unsuccessful demonstrate 
ineffectiveness. 

Chandler v. United States, 218 F.3d 1305, 1314 
(11 th Cir. 2000) (en banc) (citation and footnote 
omitted). Having considered the parties' arguments 
and the record evidence, the undersigned cannot 
find that the state habeas court's conclusion that 
counsel was effective "was so lacking in justification 
that there was an error well understood and 
comprehended in existing law beyond any 
possibility for fairminded disagreement." 
Harrington, 131 S. Ct. at 786-87. Thus, the state 
habeas court's rejection of this ground is entitled to 
deference pursuant to § 2254(d). See id. at 785; 
Williams, 529 U.S. at 404-05,412-13. 

(kl) 

The Court agrees with Judge Johnson's assessment of 

the state habeas court's evaluation of Petitioner's ineffective 

assistance of counsel claim, and concludes that the state 
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habeas court's denial of that claim was not contrary to clearly 

established federal law. With all due respect to Petitioner, 

nothing in Petitioner's Objections changes that result. 

Petitioner argues that the state habeas court's factual 

findings on this claim were clearly erroneous because, based 

. 
on Petitioner's contentions concerning the time 

synchronization for the cell phone calls and the cell phone 

records and coverage evidence, it was physically impossible 

for Petitioner to have committed the murder. Finding in favor 

of Petitioner on this claim, however, would require the Court 

to reweigh the evidence presented to the state courts and 

reach a contrary conclusion. Such an exercise would be 

contrary to § 2254's standard of review and would fall outside 

this Court's authority when evaluating a habeas petition, 
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especially where, as here, Petitioner has not shown by clear 

and convincing evidence that the state courts' factual 

determinations were erroneous. 28 U.S.C. § 2254(e)(1). 

The Court consequently cannot grant relief to Petitioner 

under § 2254 based on this claim. 

For the reasons discussed above, the Court finds that 

Judge Johnson properly concluded that Petitioner cannot 

obtain federal habeas relief based on the ineffective 

assistance of counsel claim set forth in ground one of his § 

2254 Petition. The Court therefore overrules Petitioner's 

Objections and adopts this portion of the Final Report and 

Recommendation. 
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c. Ground Two: Actual Innocence 

In ground two of his § 2254 Petition, Petitioner argues 

that the evidence discussed in ground one of his § 2254 

Petition that his counsel failed to present at trial 

demonstrates his actual innocence of the crimes forwhich he 

was convicted. (Pet'r Br. at 23-25.) The state habeas court 

rejected this ground, noting that "[a]n 'actual innocence' claim 

per se is not a basis for federal habeas corpus relief." 

(Resp't Ex. 3, at 16.) The Court agrees with Judge Johnson 

that "[t]his decision is in accord with the United States 

Supreme Court's holding that a claim of actual innocence 

based on newly discovered evidence does not 'state a 

ground for federal habeas relief absent an independent 

constitutional violation occurring in the underlying state 
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criminal proceeding.'" (Final Report & Recommendation at 18 

(quoting Herrera v. Collins, 506 U.S. 390,400 (1993».)3 As 

Judge Johnson observed, '''[t]his rule is grounded in the 

principle that federal habeas courts sit to ensure that 

individuals are not imprisoned in violation of the 

Constitution-not to correct errors of fact. '" (kl at 18-19 

(quoting Herrera, 506 U.S. at 400).) Under those 

circumstances, the Court agrees with Judge Johnson "that 

the state [habeas] court's rejection of ground two is entitled 

3Judge Johnson correctly noted that, even if certain language 
in Herrera "permits a freestanding actual innocence claim, its 
purpose is to 'prevent the execution of an innocent person' and, thus, 
does not apply in this case." (Final Report &Recommendation at 18
19 n.1.) In any event, the Court agrees with Judge Johnson that "the 
evidence presented by [P]etitioner does not meet the 'extraordinarily 
high' threshold showing required to support such a claim." (kl at 19 
(citing Herrera, 506 U.S. at 417).) As discussed above, nothing in 
Petitioner's Objections changes that result. Petitioner therefore 
cannot obtain federal habeas relief based on his actual innocence 
claim. 
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to deference pursuant to § 2254(d)." (kl at 19.) Nothing in 

Petitioner's Objections warrants changing that conclusion. 

For the reasons discussed above, the Court finds that 

Judge Johnson properly concluded that Petitioner cannot 

obtain federal habeas relief based on the actual innocence 

claim asserted in ground two of his § 2254 Petition. The 

Court therefore overrules Petitioner's Objections and adopts 

this portion of the Final Report and Recommendation. 

IV. Certificate of Appealability 

For the reasons stated in Judge Johnson's Final Report 

and Recommendation, the Court concludes that Petitioner is 

not entitled to a certificate of appealability. (Final Report & 

Recommendation at 19-20.) Specifically, "the resolution of 

the issues presented [by Petitioner's § 2254 Petition] is not 
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debatable by jurists of reason." (1tl at 20.) The Court 

consequently adopts this portion of the Final Report and 

Recommendation and declines to issue a certificate of 

appealability. 

V. Conclusion 

ACCORDINGLY, the Court ADOPTS the Final Report 

and Recommendation of United States Magistrate Judge 

Walter E. Johnson [9], OVERRULES Petitioner's Objections 

to the Final Report and Recommendation [11], and DENIES 

Petitioner's § 2254 Petition [1]. The Court DECLINES to 

issue a certificate of appealability. Finally, the Court 
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DIRECTS the Clerk to CLOSE this case. 
r 

IT IS SO ORDERED, this the ~day of February, 2012. 

40 

A072A 
(Rev.8/82) 

Case 4:12-cv-00298-HLM   Document 12   Filed 02/25/13   Page 40 of 40



• • PETITIONER'S 
EXHIBIT 

•• 
'·'}_, .. 

I 
AFFIDAVIT OF CYNTIDA COOPER 

ASSISTANT DIRECTOR OF FLOYD COUNTY 911 

Comes now the Affiant, Cynthia Cooper, and after being duly sworn,. affirms the 
, following, which is true to the best of my knowledge, information and belief. 

1. 
My name is Cynthia Cooper, and I am employed as Assistant Director of Floyd County 911. My 
address at work is 5 Government Plaza, Suite 232, Rome, Georgia 30161. My telephone number 
there is 706-236-4543. 

2. 
On January 11, 2000, I was employed as an operator in the Floyd County 911 office. The 
practice and pattern in our office at that time was to call the U.S. Naval Observatory once a week 
on the third shift and to make sure that all of the Floyd County 911 Motorola consoles were 
synched to the time at the U.S. Naval Observatory. I observed and· participated in this practice. 

· FURTHERAFFIANT SAYETHNOT. 

t~ "cyµ~hi~ 
.· Affl@nt 

\'' 

·STATE OF GEORGIA 

COUNTY OF . ·~, • . 

Sworn to and subscribed before me this ?ti!!J;,y of Oioo9. 

~ Inc:~· ~Yt/l~·· . .. , ~. 
~ .Date 

· MAUREEN lloLAUGtlUN 
My commission expires: ---11Mmuui811U.1Ar.ua&ulC.w.AA1l~a.,.• .... a.,_._111MIE_OOl~llft1111Jr..iCM...__ 

MY COMMISSION EXPIRE8 MAY 4. I010 . 

f-~~0_1_2o_s~~~~) 
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• 

'' 

• 
GEORGIA, FULTON COUNTY: 

• PETITIONER'S 
EXHIBIT 

I, Earl Mahfuz, Assistant Treasurer of the Georgia Department of Transportation, 
do hereby certify and attest that the attached twenty (20) pages, numbered 000001-
000020, are true and correct copies of the Georgia Department of Transportation's 
District Six/Cartersville Office records. 

These documents are further identified as follows: 

• Pages from Contract Diary for Project ID BHF-017-2 (55) in Floyd County, 8 pages; 
Bates Numbered 000001-000008 

• Project Concept Report for Project ID BHF-017-2 (55) in Floyd County, 5 pages; 
Bates Numbered 000009-000013 · 

• Preliminary Cost Estimate for Project ID BHF-017-2 (55) in Floyd County, 7 pages; 
Bates Numbered 000014-000020 

This llo 

I 
,./ 

r __ o_12_09~'t--' __ ] 
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• 

FILE 

FROM 

TO 

SUBJECT 

• • 
DEPARTMENT OF TRANSPORTATION 

STATE OF GEORGIA 

INTERDEPARTMENT CORRESPONDENCE 

OFFICE Cartersville 

DATE June 5, 2009 

Stacy Cornwell, District 6 Legal Services 

Earl Mahfuz, Assistant Treasurer 

Certification of GDOT Documents 

Enclosed you will find copies of Georgia Department of Transportation records for which certification by your 
office has been requested. A copy of this record was received by me from the District Six, Construction Office in 
response to a Open Records Request made by attorney August F. Siemon in Atlanta, Georgia. The documents 
consist of the following: 

• Pages from Contract Diary for Project ID BHF-017-2 (55) in Floyd County, 8 pages; 
Bates Numbered 000001-000008 

• Project Concept Report for Project ID BHF-017-2 (55) in Floyd County, 5 pages; 
Bates Numbered 000009-000013 

• Preliminary Cost Estimate for Project ID BHF-017-2 (55) in Floyd County, 7 pages; 
Bates Numbered 000014-000020 

Please certify these documents and return them to me as soon as possible. Should you have any questions, please 
call me at (770) 387-3627. 

Thank you, 

Enclosures: 20 sheets total 

[ Oid.o4 -~ j 
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DEPARTMENT OF TRANSPORTATldN<". ·. 
STATE OF GEORGIA .· 

CONTRACT DIARY 

Project No. b H F - u I 7 - 2 < s 5) 

. Courity f Io ~ld 

· Book No. J o f- D · · · · 
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F>RC).- .• T c;oNCEPT R,_,..ji>RT 

DATE: .. .& 16, . 1995 

PROJECT NUMBER: _l3HF 017 2 (55) COUNTY: _...._F_LO~Y~I~J--__,---~~ 

P.ECT .NAME:: BRIDGE WIDENING ON SR 1 OVER SILVER CREEK LENGTH:· 0.45 km 

P. 'I. NUMBER: 621890 U.S. ROUTE NO. :. 27 STATE. ROUTE NO. : 

LOCATION 

SR 1/ US 27 OVER SILVER CREEK 

Ef.:Q,TECTlill 
YEAR· YEAR 

EXEMPT FUNCTIONAL CLASSIFICATION 

t1INOH. ( ( <XX) URBAN PRINf;IJ;'ALARTERIAL 

. EX I ST I NG TYPICAL SECTl.Ql:i. 

7. 3 tIL.2.£tSLI.HG:_E.6BTBQI.lND AND WE:::;TBOUND~ WITH 3 m GRADED :3HOULDEBS TNSIDE~. 

__QUJ'SIDE__,_ _ _2_,__1._.rrL.121&.E_l2_QLl.Tfil_LIB, 1. 2 m PAVED IN:3IDE . •• • 
POSTED ;3PEEJ2 

"' .,. . . - .. 
--~.G.L ______ mfili 

'7'7 I= 
I f, , ~) 

lill~ . "EX I ST RAD I US OF CURVE 

EXI:3Tll~CTD1IB.S 

LENGTH EEATJJ..RE S UiT.ER:3ECTEL! 

·.·~-~0>~01.~0=-6-_0~·-··--~---62.01 m 

4.16% 

WIDTH 

8. 53 lii . 

EXISTING AND' REQUIRED RIGHT OF WAY: EXISTING R/W IS 60.98 m. NO ADDIT-1.Q.llAL.~ 

------ --------

PROJECT. ~1EED: THE SOUTH SPAJ.LQF 115-0007-0 WAS CONSTRUCTED SHALLOW. 

REINFORCING ·STEEL ·IS EXP0i-=1ED~THIS _fil'.AN. MAINTENANCE RECOMMENDS THAT L,'iE__ 

DECK ON THIS SPAN" BE REPLACED. ··ALSO, THESE TWO BRIDGES, ( 115-00\:16-0 & 

115000i?·7-(J) · NEEE TO BE CLE.blIB.D AND PAINTED . • Page 1 of 4 

0. ·00011·0 
. ·. .i·,,~ :· 



.ROJECT CONCEPT REPORT • 

PROJECT NUMBER: BHF 017 2 . ( 55 ) · FiM'D 

PROPOSED TYPICAL SECTION 

• m PAVING EASTBOUND AND WESTBOUND; 3 m GRADED .SHOULDERS INSIDE & OUTSIDEi_ • 
-

2;4 m PAVED OUTFiIDE; 1.2 m PAVED INSTDE. THE TYPICAL SECTION MATCHES THE. 

ORIGINAL TYPTCAL SECTION. GUARDRAIL CAN .BE ADDED WHERE CLEAR ZONE Ii=) NOT MET~ 

DESIGN SPEED MIN RADIUS OF CURVE MAX GRADE" 

90 lan/h ALLOWABLE:291.14 m ALLOWABLE: 4 . !5(.,) 

PROPOSED: 582.27 m PROPOSED: 4.16% 

MA.JOE STRUCTURE:3 

___EROPOSE TO WI12El:LER112GES 115-0006-0 AND l 15-f/007-0 TO 13. 2 m. ALSO 'pR()PQSE 

_ _N_.REPLACE_:_THE ;=)QfJTH SPAN OE__...l ..... l,.,_5-_1:.:.::W"'-'~H"--;17.__--"¥),__,.~. -----------------

TYPE ACCES:3: ~IMITEILAQ""'C"""E.r..<.S,..,_S ___________________ --'-----

TRAFFIC CONTROL DURING CONSTRUCTION: _...._ST..._.A'"'-'C.,...,E..__,C'-".Q~N~F~.T....,R""'"TJ-=r:rr,,,_ .. ;"""'IC,....>l:'-'-l --------'----

ESTIMATED COST: 

(.:3TRUCTION: _____ !il 7; 675 RIGHT-OF-WAY: NONE REQUIRED 

E & C (10%)~ 61.7~7.~0 

IN FLAT I ON : __ _6_7_~~~· _2f~,) ___ _ 

2 vrs at 5% per vr 

* SEE COMMENTS PAGE 4 TOTAL CONST COST: 

, 
' 

SUBST HORIZ ALIGNMENT'. 
SUBST ROADWAY WIDTH 
SUBST SHOULDER WIDTH 
SUBST VERT GRADES 
SUBST CROSS SLOPES 
SUBST STOPPING SIGHT DIST 
SUBST SOPERELEV RATES 
SOBST HORIZ CLEARANCE 
SUBST SPEED DESIQ~ 
SUBST VERT· CLEARANCE 
SUBST BRIDGE WIDTH 
SUBST BR STRUCT CAPACITY 

YES 
( ) 
( ) 
( 
( 
( 

( ) 
( ) 
( ) 
( ) 

ACQUIRED BY: 

UTILITIK3: 

AD.JU:3TED BY: 

NO 
(X) 
(X) 
( x) 
( x) 
( x ). 
( x) 
(X) 
( x) 
( x) 

ex; 
(X) 
( y \ 
\ .... i.. ·' • Page 2 ot 4 

000011. 

NONE REQUIRED 

0 

* SEE COMMENTS PAGE 4 

UNDETERMINED 
. ) 

) 
) 

) 

) 
) 
) 



.-ro.JECT CONCEPT REPORT .. 

PRO.JEC~UMBER: BHF 017 2 ( 5!5 ) FL~ 

)1 SP LA CEMENTS: 

--~~~~~~~~~~~~--
. . 

J EVE: L OF ENVIRONMENTAL ANALYSIS: C:ATEGORICAL EXCLUSION 

~EVEL OF PUBLIC INVOLVEMENT: . -~· · .. 

~IME SAVING PROCEDURES APPROPRIATE: -~x~x ____ YES NO 

IBSIGN VARIATIONS REQUIRED: ~N~OilN~E_·uAuNT~rr~v~IPLIA~T~E~n~·-------~--'---------~ 

---··-------'----------------------'-------------
)THER PROJECTS IN AREA: 

~NCEPT TEAM MEETING DATE: -~~~r~~~B--~---~-~----------

?ERMITS REQUIRED (COE 404, etc.): ~ CORP~E.F.;;:;._4""'"'~._'>4..._ ________ --'-

J.RC;ROTJND 3TOHAGE TAN Im: _JillNE __ fil.lT.ICIPA'T'E."""D---·-------------

HAZARDOUS WASTE :3ITES: NONE Af:l.T.lG. __ .....,,_,......,._.~------------------

OTHER ALT}i!:RNATES CONSIDERED: _.lJJJ__B.Ill.L"'"'"'J ______ ~ 

000012 

• P..:tge 3 of 4 
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.&RO.JECT CONCEPT REPORT • 

PRO.JEC~UMBER: BHF 017 2 C55) FLOYD 

~OMMENTS: "'"_BRIDGES 115-0004-0 AND l 15.;...0005-0 OVER SOUTHERN R/R ARE ONLY 97 m 

4H OF THE TWO BRIDGES OIUGINALLY PROPOSED. IN THIS PRO.JECT. THE SUFFICIENCY 

1ATI NGS OF BOTH BRIDGES ARE 77. 8; 115-0004~0 IS 71. 34 m X 8. 53 m , AND 
. . . . . : .· . . . 

LlR-0005-0 IS 73. 17 m X R. 53 m., THIS PROXIMITY WILL NECESSITATE. TRAFFIC BEING>_? 

3TAGED ACROSS THESE BRIDGE;::;, DISTRICT 6 PROPOSES TO ADD THESE TWO BRIDGE:3 TO 

CHIS PRQ,JECT. BY WIDENIN(LTiiEM AT THI:3 TIME, THE DEPARTMENT: (;AN REALIZE A 
. . / ' -

3AVINGS BY ELIMINATING THE COST OF TRAFFIC CONTROL SOMETIME IN THE FUTURE 

"1HEN THE;3E BRIDGES ARE WIDENED .. -----------,------,---.,----

1\TTACHMENTS: TYP I CAL__SE-'"'-CT_Ir.,_.Jt._,_'1 ___ o__ ____ _ 

·Prepared :B-Y: · Dennis- Thompson 

THE COST ~3HOWN ABOVE IS. FOR THE BRIDGES OVER SILVER CREEK ONLY. IF THE 

B&Es OVER THE. SOUTHERN R/R ARE ADDED TO THIS PROJECT THE COST I :3: 

CONSTRUCTION: 424,255 RIGHT OF WAY: NOT REQUIRED 

E & C C10%): 42,255.50 ACQUIRED BY: NOT REGlfJIRE~ 

INF LAT I 0 N : ,• 6 , 6;,:...6'""'-5=t ~· i,"-''J k"'-' __ _ UTILITIES: 

2 YRS @ 5% PER YR Afi.J0:3TED BY: 

TOTAL CONST. COST: 

.000013 

i~_D_IJ-_o-,--CJ_-_lb_j 



DATE JUNE 16, 1995 

'9IMINARY COST ESTIMATE • 

PROJECT BRF 017 2 (55) FLOYD .p -I. NO. ___,,._6-.2_18_9~0 ______ _ 

• 

PROJECT DESCRIPTION BRIDGE WIDENING AND DECK REPLACEMENT OVER SILVER 

CREEK ON SR l/US27. 

PROPOSED CONCEPT BRIDGE WIDENING 

EXISTING ROAD (If Applicable). 7; 3 m PAVING EASTBOUt1D AND WESTBOUND 

TRAFFIC: Existing 21,550 <2000) Design 34, 500 ·. ·< 202'2'.I ) 
.... ,.· ......... ·,,, 

( ) . PROGRAMMING PROCESS (X) CONCEPT DEVELOPMENT ( ) DURING PROJECT 
DEVELOPMENT 

PRO.JECT COST 

A. RIGHT OF WAY 

1. PROPERTY (Land and Easements) $ N/R 

2. DI~PLACEMENTS $ N/R 

:3. OTHEH COSTS $ N/R 

SUBTOTAL 
.. 

$ N/R 

B. REIMBURSABLE UTILITIES 

1. RAlLROAD !t; _____ _ 

2. TRANSMISSION LINES $ ___ , __ _ 

3. SERVICES $ 

SUBTOTAL $ _ _.N'"'""'O'""'N,__E~--

C. MAJOR STRUCTURES 

1. WALLS $. _____ _ 

2. BRIDGE STREAM CROSSINGS - 8608 SF WIDENING @ $ 452,80Q 
$50/SF-1120 SF ·DECK REPLACEMENT @ $20/SF 

3. BRIDGE OVER/UNDERPASS $ _____ _ 

4. BOX CULVERTS 

• SUBTOTAL 

PAGE 1 OF :3 
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• 

• 

D. GRADING AND DRA:r \. · • 1. EARTHWORK - 3000 CY@ $4.50/CY 

2. DRAINAGE 

a. Cross Drain Pipes (exc. Box Culverts) $. ____ _ 

b. Curb and Gutter $ ____ -'-'---_,_,___ 

c. Logitudinal System (incl. Catch Basins) $ ______ _ 

SUBTOTAL $ __ 1"""'3"'-'"-"5"-'0.,...,0"-·-

E. BASE AND PAVING 

1. AGGREGATE BASE . . 

2. ASPHALT PAVING - 150T @ $4~)/T {BRIDGE FLARES) $ 9_,600 
I --~"'"""--'"'---

90 T COVERLAY) @ $40/T 
3. CONCRETE. PAVING $. ______ _ 

4. OTHER 

SUBTO'TAL 

F~ LUMP ITEMS 

1. 

2. 

,., 
0. 

4. 

5. 

···-····· 

TRAFFIC CONTROL - LUMP 

CLEARING AND GRUBBING - 1 ACRE @ $5000/AC 

LANDSCAPING 

EROSION CONTROL - 800LF SILT FENCE @ $3.50/LF 
TEMP t1TJLC!f-TEMP GRASS~ . GRA:3SING 
DETOURS - 750T ASP CONC @ $40/T (REMOVE AS 

UNCLAS·EXCAV) 

. $·----,----

$. _ __,S"'-'l ,._,,6<->0,"""0 __ 

........ - -- .. . ... - ·-· . . ... -· ....... --··-· --
$ __ 7_5__.. 0C-:H}. __ 

$ r: ·IAb.V) 
-. _Q_,,~"'------

$. ______ _ 

$_· _LBl.:.<0~~i~-

SUBTOTAL · $ 114,800 

G. MISCELLANEOUS 

L LIGHTING $ ___ __;___ __ 

2. SIGNING - STRIPING ~'1"; ..'j) ______ -:-

-------------------------
3. GUARDRAIL - 950 LF@ $Hl.50/LF- 4 TP 11 ANCH @ $_-"""16""'-'-',S"'--i?~E"'"')--

$1000 EA- 4 TP 1 ANCH @ $750 EA 
4. OTHER - CLEAN & PAINT $ __ l0_,_00e) __ 

~3UBTOTAL $__26, Sl75 __ _ 

H. SPECIAL FEATURES <!:! 
·+'----·--·----

00001s 
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• ESTIMATE SUMMARY • A. RIGHT OF WAY $ N/R 

B. REIMBURSABLE UTILITIES $ ~/A 

• CONSTRUCTION COST SUMMARY 

' C. · MAJOR STRUCTURES $ 452,800 

D. GRADING AND DRAINAGE $ 13.500 

E_. BASE AND PAVING $ 8 ,6~}0 

F. · LUMP ITEMS $ 114,8QH) 

G. MISCELLANEOUS $ 26, 97f.1 

H. SPECIAL FEATURES ct• ;.t;i 

SUBTOTAL CONSTRUCTION COST $ 617.675 

...... ··"•'"···· .,... -····· . -··· 
E & C ( 10~i) $ 61. 7Fi7. Ei0 

2 YRS. INFLATION (~% per year) $ 6i,944;25 

TOTAL CONSTRUCTION COST 

GRAND TOTAL PROJECT COST - $ .747 ~7R. ?Fi 

NOTE:. THIS. COST IS FOR REPLACING THE SOUTH SPAN OF 115-0007-e,, AND WIDENING 
.BOTH 115-0006-0 AND 115~0007-0.. . 

• 

IF BRIDGES 115-0004-0 AND 115-0005-0 OVER THE SOUTHERN R/R ARE ADDED TO 
THIS PROJECT AS PROPOSED, THE COST FOR WIDENING THEM WOULD BE $513, 178. 5E1 , 

WHICH I:3 BASICALLY TH.E SAME QUAHTITIES AND PHICES AS .ABOVE, BUT WITHOUT 
THE DECK REPL1\CEMENT.CLEANING AND PAINTING, TRAFFIC CONTROL, CONSTRUCTION 
AND. REMOVAL OF DETOUR. . . . . 

CONSTRUCTION COST 
E &.C 
2 YRS INFLATION 

TOTAL CONSTRUCTIOi'l COST 

000016 

$.~___.._4 :::. .... ·' 4_.._,_,, ::;,....,; 5~5.__ __ 
$ 42, 2~'E', E>Vi·. 
$ __ 4-"'-'6"'-"-', E'...,• 6"-"8"'-'''-"'0'-""-~) 

$ 513,J78.5E1 
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FILE 

• 
DEPARTMENT OF TRANSPORTATION 

STATE OF GEORGIA 

INTERDEPARTMENT CORRESPONDENCE 

BHF-017-2(55) FLOYD COUNTY 
P.I. NO. 621890 

OFFICE District ~ix 
Cartersville, GA 

DATE June 19, 1995 

FROM .Charles E. Law, P.E., District Engineer 

TO Bobby Mustin, P.E., Project Review Engineer 

SUBJECT CONCEPT REPORT APPROVAL 

Attached is the approval sheet with the Concept Report on·the 
above file project for your further handling. 

If we may be of further 

• BY: 

CEL:DT:djd 

Attachment 

000018 

• 

Cc<" please advise. 

Dennis Th~ 
Road Design Engineer 

r--
1 oJg--oq-;rf 
I 
\~~~~~~~~~-' 



· 1--1ce 
t -~---,--~~ . 

05-16-95 02:27 ?M • PiJ 2 

.O.T. U 

•• 
l"ILE 

FROM 

ro 

GIUBJECT 

• 

•• 

DEPARTMENT .OF· TRANSPORTATION . 
. STATE' OF GEORGIA 

.'I NTEAOEPARTM ENT CORRESPONOENCE 

aHF-017-2(55) FLOYD 
P , I ~ * 6 218 9 0 

·OPl"ICI! · Environment/Location 

0 ATE March 14, 1995 

Oa.~id Studst.ill, P. E., State Environmental/Location En9ineer·. 

Charles .Law, :? .• E., District. Engineer Cartersville 
Attn: Bill Mcvey 

Des1gn Traffic for S.R. i/US 27 @ Silver Creek 

We are furnishing estimated traffic· assignments for t,he above 
project aa follows: 

i. '. . . '·'. 

2000 ADT - 21550 
2020 ADT -= 34500 . 

.K - 11% 
D ... 66% 
T .. 5% 

·24 H·r. T - 7% 
s.u. - 2% 

comb. ... 5% 

PS/JCG 

G"tOOOO 

··,. 



05-16-95 02:27 FM • 
.o.,.. ·= 

• 
l"ILE 

DEPARTMENT OF TRANSPORTATION 
STATE OF GEORGIA 

INTEAOEPARTMENT COARESPONOENOE 

BHF-017-2(55) FLOYD 
P.I.# 621890 

ontc !! Environment/Location 

OATE M&.rch 14, 1995 

FROM David Studstill, P.E., Stat• Environmental/Location Ehqineer 

ro Charles Law, P.E., District Engineer Cartersville 

SUBJECT 

• 

• 

Attn: Bill Mcvey 

Design Traffic for S.R. 1/US 27 @ Silver Creek 

We are furnishing estimated traffic assignments for t.he above 
project as follows: 

2000 .ADT - 21550 
2020 ADT ""' 34500 

K - 11% 
D • 66% 
T .,. 5% 

24 Hr. T - 7% 
s.u. - 2% 

Comb . ... 5% 

OS/JCG 

G"tOOOO 



o.o.T. 66 

• 
FILE 

DEPART.INT OF TRANSPOffl -ION 
STATE OF GEORGIA 

INTERDEPARTMENT CORRESPONDENCE 

3~~1~:1 
. j,f/Jt< 

I 
t 

/ 
/ 

/ 

/ 

BHF-017-2(55) FLOYD 
P.I.# 621890 

OFFICE Environment/Location 

DATE March 14, 1995 

FROM David Studstill, P.E., State Environmental/Location Engineer 

To Charles Law, P.E., District Engineer Cartersville 

SUBJECT 
.... 

• 

• 

Attn: Bill Mcvey · 

Design Traffic for S.R. l/US.27@ Silver Creek 

We are furnishing estimated traffic assignments for the above 
project as follows: 

2000 ADT = 21550 
2020 ADT = 34500 

K =-11%-
D 66% 
T = 5% 

24 Hr. T = 7% 
s.u. 2~ Q. 

Comb. = 5% 

DS/JCG · 

oooozo 

l~~~~--'--~~~----
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• 
FILE 

• •' .• 
·DEPARTMENT C~F TRANSPORl Aft.ON 

STATE OF GEORGIA 

INTERDEPARTMENT CORRESPONDENCE 

BHF-017-2(55) FLOYD 
P.I.# 621S90 

OFFICE 

DATE 

Environment/Location 

March 14, 1995 

FROM David Studstill, P.E., State Environm~ntal/Location Engineer 

TO 

SUBJECT 

• 

., 

Charles Law, P.E., District Engineer Cartersville 
Attn: Bill Mcvey · 

D~sign Traffic for S.~. l/US 27 @ Silver Creek 

We are furnishing estimated traffic assignments for the above 
project as follows: 

2000 ADT = 21550 
2020 ADT = 34500 

.... K 11%--
D 66% 
T 5% 

24 Hr. T 7% 
s.u. 2% 

Comb. = 5% 

DS/JCG 

00002,0 
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,l-/(..f:;j 
J --------··· 

05-16-95 02:27 FM T 0 . DI S i'T-6 • FD2 
·.O.,.. U 

• 
!"ILE 

DEPARTMENT OF TRANSPORTATION 
STATE OF GEORGIA 

INTERDEPARTMENT COARESPONOENCE 

BHF-017-2(55) FLOYD 
P.I.f 621890 

onic e: Environment/Location 

CATE March 14, 1995 

FROM David Studstill, P.E., State Environmental/Location Engineer 

ro Charles Law, P.E., District Engineer Cartersville 

SIJBJECT 

• 

• 

Attn: Bill Mcvey 

Design Traffic for S.R. l/US 27 @ Silver Creek 

We '3,re furnishing- estimated traffic assignments for t,he above 
project as follows: 

PS/JCG 

610000 

2000 ADT - 21550 
2.020 ADT c 34500 

K - 11% 
D w 66% 

. T .. 5% 
24 Hr. T - 7% 

s.u. - 2% 
Comb. 111 5% 



J.O.T- 66 

• 
FILE 

DEPARTrv1,NT ~F TRANSPORl 1'10N 
STATE OF GEORGIA 

INTERDEPARTMENT CORRESPONDENCE 

BHF-017-2(55) FLOYD 
P.I.# 621890. 

DATE 

Env~ronrnent/Location 

March 14, 1995 

FROM . David Studstill, P.E., State Environmentai/Location Engineer 

To Charles Law, P.E., Distric~ Engineer Cartersville 

SUBJECT 

• 

• 

Attn: Bill Mcvey 

Desigri Traffic for S.R. 1/US 27 @ Silver Creek 

We are furnishing estimated traffic assignments for the above 
project as follows: 

2000 ADT = 21550 
2020 ADT = 34500 

K -- 11%------
D = 66% 
T 5% 

24 Hr. T 7% 
s.u. 2% 

Comb. = 5% 

DS/JCG 

oooozo 
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